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CONFIDENTIAL
Item 3247
DEBARTHENT CF THE ARMY
Office of the Chiaf of Staff
Washington 25, D. 4.
Cg: 3B5 (30 Jun B3} 30 June 1553
MEMORENDUM THRU: ASSISTANT CHIEF OF STRAET, 6-4
FOR: CEIBF CHEMICAL OFFICER
THE SURGEON GENEDAL.
SUBJEOT: Use of Volunteers in Resesarch
i. This directive prescribes policies and procedures governing the
use of voluntears in ressarch in defense against atomic, biological and
chemical warfare. The purpose of thiz research is to permit a realistic
evaluation and/or development of effective praventive measures of
defonse against atomic, biological or chemical agants.
2., QCertain basic principles aust be cbserved in orxder to satisiy
moral, ethicel and lagal concepha. These besic principles are:
' a. The wvoluntary consent of the human subiect is absslutely
essential ,

{1) This mesns thatr the parson invelved should have legal
czpacity to give consent: should be o situated a8 to be able to exercise
froe power of choice, without the intervention of any element of forde,
fraud, deceit, duress, over~reaching, or ether ultericr form of conatiagin
or coarcion; and should have sufficient knowledge and comprehemsion of th
alements of the subject matter invelved as to enable him to make an undar
granding and anlightened deedision. This latter alement yequired that befo
the acceptance of an affirmative decision by the experimental subject the
ghould be nade kuown to hip the nature, durstion, and pur— posa of the
axperinent; the method and means by which it is to be con-ducted; all
inconvenisncas and hazards reasonably o be oxXpacted; and the effects wp
hiz health or parson which may possibly come from his participation in th

exparisent.

{2} The consent of the human subjett shall b in writing, b
gignaturs shall be affixed to & writben instrument setting forth substane
tially the aforsmentioned reguiresments and shall be signed in the presanc
of at least one witness who shall atbest to such signature in writing.

{a) In ewperiments where personnel from more than one
Service are invelved, the Begretary of the Service which is sxercising
primary zesponsibility for comdpcting the ewperiment is designated to
prepare such an instrument and coordinate it for use by all the Services
having husan volunteers isvolved in the axperiment.

ATTACHMENT TO CBC 200/18, 12 June 56
as per. 4. CONFIPERTIAL
270 5
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{3} ‘the duty and responsibility for ascertaining the guality
of the consent feste vwpon each individual who initiates, directs or
angages in the experiment. It is a perscnal duty and responsibility
which may not be delegated to another with impunity.

t. The experiment should be such as to yield fruitful results for
the good of society, usprocurable by other methods or mesns of study, and
not random and vnnesesgery in nature.

e. The number of voluopteers used shall be kept at 2 minimom consisg
pant with item b, above.

4. The experiment should be so designed and based on the results
of apimal experimentation and a knowladge of the nateural history of the

diseass or other problem under study that the anticipated results will
justifiyv the perfommance of the eikperiment.

e, The sxperiment should be zp conducted as to aveid all won-
necessary physicsl and mental suffering and injury.

£. No experiment should be condnoterd vhere theve ig a prior reason
to balieve that death or disabling indury will cogur.

g. The degree of risk to be taken should never exoeed that de-
termined by the humanitarian importance of the problem to be solved by
the experiment.

k. Proper preparationes should be siade znd adeguate facilities
providad to protect the experimental subject against sves remote possi-
bilitiss of injury, disability, or deamth.

i. The experiment should be conducted only by scientifically
guralified persons. The higchest degyee of skill and care should be reguire
through all stages of the axperiment of those wbo conduct or engage in
the exparimeant.

4. During the course of the sspeariment the hmman subject should be
at liberty to bring the experiment to an end if he has reached the
physical or mental state where continunation of the experiment seems to hi
o be impossible. .

k. During the course of the experiment the scisntist ip chazge mus
be prepared to terminate the experiment at any sStage, if he has probable
cause te beliewve, in the exercise of the good faith, superior skill and
careful judloment reqguired of him that a2 contiouation of the experiment
iz likely to result in injury, disability, or death to the experimental
subject.

(1) The established policy, which prohibits the use of prisoner
of war in human experisentation, is continued and they will nokt be used
under any circumstances.

COEFYFIDERTIAL
21 &
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3. The following opiniong of the Judge Advocate General furnigh
specific guidance for all parvticipsates in ressarch in atomic, biclogical
and/or chemical warfare defense uzing voluntesrs.

a. Legality of accepiing woluniteers. The avthority of the
Sacretary of the Army toe conduoct research and development asctivities ie
contained in section 104 of the act of 18 July 1950 (84 Stat. 322; 5
§.5.C. 235z} which providas:

*The Secretary of the Army is anthorized to conduoct, engage
and participate in research and development programa related to
astivities of the Army of the United States and te procure, ox
aontract for the use of, such facilities, eguipmernt, services,
and supplies as may be reguired to effectuate such programs.®

Section 101 of the Army Organization Act of 1950 (64 Stat. 264: 5 U.8.C.
181-4} provides in part as follows:

“Except as otherwise prescribed by law, the Searetary of the
Army may make such assigrments and details of members of the acmy
and civilian personnel as he thinks proper, and nay prescribe the
duties of the members and civilian persounel so assigned; and such
menibars and aivilﬁan paxs@nnel shall be respanﬂibla for, and shall

pmesqubed for them.*

b. Military Persvonel and Department of the RArmy Civilian
Employess. Compensation for the dlszbliity or death of a civilian
emplovee resulting from personzl injery or disease proximately caused
by hisz employment iz payable under the Federal Employees Compensation
Zot {30 3tat. 742 et seg.}, as emended {5 U.8.C. 751 et seq.}, regardless
of whether his employment was of a hagardous nature. The amount, and type
of disability compensation or other benefits pay- able by reason of the
doath or disability of a mewber of the Awvmy resulting from injury ox
digeasa incident to service depends upon the indiwvidual statws of each
mamber, and is oovered by various provisions of law. It may be statad
ganerally that under present laws no additional rights against the
Covermment will result from the death or disability of military and
civilian persormel participating in experiments by reason of the
hazardous nature of the operations, although it is possible that the
{ongress may confer benefits or grant relief by general ¢r special
legislation subseguently enacted. Even should the iasjury or disease
result from & negligent or wrongful act, the recovery of any compensation
pr banefit wnder present law in addition to theme noted abowve is doubtful

‘o, Use of Appropriated FPunds for the Purchasge of Life
Insgranca. In effect, the payment of insurance premivms on the life of
an officer or emploves ig a form of compensation {Commissioner of
Internal Reveonve ve. Bopwit, 87 ¥. 2d .764 (2nd Dir. 1837}, cert. den.
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"Ho officar in sny branch of the public service, or any other
Perscn whose silary, psy, or emoluments are fixed by law or regula-—
tions, shall recaive any additional pay, extra allowance, or compen-—
sation, in any form whatever, for the disbursement of public monay,
or foxr any other service or duty whatever, unless the same is
anthorized by law, and the appropriation therefor eswplicitly states
that it iz for sach additional pay, extr:z allowance, or compensation

Thers i= no statntory authority for the payment of premiums for insuring
the lives of military and civilian personnel, and current appropriations
for militery and civilian pay and allowances do not axpresaly provide
therefor. It follows that the payment of ssch presiums from appropriated
funds is prohibited by the guoted section. The statutory provision in
question ig applicable to all military and ciwilian perscnnel of the

Army “whose aalary, pay, or smoluments are fixed by law or regulations®
(24 Comp. Gen. 646 (1945).

&. Private Citizens. BHection 3679 of the Revised Statutes,
ag amended (31 U.3.C, 685{L)), provides:

"o officer or employse of the United States shall accept
voluntary service for the United $tates or employ personal service in
axcass of that authorized by law, ezcept in cases of emergency involving
the safety of human life or the protection of property.”

It is the policy of the quoted statute to prohibit the acceptance of
voluntary services which may provide a basis for future claims against th
Govermmant. The stated polioy applies net only wheres lagal claims for
compengation may arise from performance of the services, but also where
the ciremmstances surrounding the proffer support a reasonable possibilit
that the services may provide the basis for seeking remedial legislation
from the Congress. The JAG is therefore of the opinion that the services
in question should not be accepted by the Departwent of the Army. In view
of this cenclusicn, it is unnecessary to consider the sxtant to which suc
parsons could axert claims against the Goverpment by resszon of disability
or daath resulting from participation in the proposed experiments, or
whether premiome on lifé insurance for the said participants may be paid
from appropriated funds.

#. Contractors' Employess. The applicability of the foregoing
considerations to contractors' aemployess is considered below:

(1) ILegality of employment. The anthority of the Secretary

of the Army to contract foxr servioces necessary te effectmate research
and development activities is contained in sechbion 104 of the act of 10
July 1850 (64 Stat. 322; 5 U.8.C. 238as), guoted in subparagraph a, above.
Thera appears to be ne proviszien of law which wounld prevent a contractox
from smploving his personnel upon experiméents of the naturne contemplated.
In the literal sense, no questiosn of *acceptance® of the services in
gquestion by the Goversment iz involwed, as the private relation of such a
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upoan the contracting officer to ascertain whether the terms are sufficien
proad to permit the participation of contractor employees in the experine
The terms of the contract must insure that the contracter willi cbaerve th
copditions and safeguoanrds set forth in this direstive.

{2} <Claimg against the Government. Generally, benefits to
which a private smployes may become entitled by reason of death or dis-
ability resulting from his enployment axe paysbie under State, rathear tha
Federal, laws, with the sxception of persons covered by the surviver's
insurance provisions of the Social Security Act {49 Stat.6Z3), as amended
{42 U.8.C. 402). In some situaticns the employee Doy have remedies
against hiz smployer under Stabe workmen's compensation or other laws.

It is not possible to generalize upon the xight of such an employer, wher
he is a Sowvermment sontractor, to claim reimbursement from the Government
for additional costs by reason of liasbility te his emplovees incurred in
this regard, as this depends upon the terms of each individual contract.
The cuestion. of whether any additionsl rights against the employer-
contractor may zesult from the death or disability of employees
participating iz experiments, by reason of the hazardous nature of the
experiments, is likewise not susceptible of any general statement, due to
the numarous factors imvelwed. Such persons would not be disgualified fxz
prosecuting olaims aginst the GSovernment under the Federal Tort Claims Ao
{28 ©.85.C. 2671 et seq.}. {(See alsc AR 25~70, Z March 1951}

{3} Purchase of life insurance. In cost-zeimbursable type
contracts, the expense of mainteising group accident and life insurance
plane may be an allowable item of cost under the contract {(ASPR 15-204{p}
Group life insurance plana provided volunmtarily to contractors' employees
on a reimbursable basgis are subject o review by heads of proouring ac-
tivities to determine that greater benefits are not bediny extended undsr
the cest-zeizgbursement type contract than those granted to employees unde
the contraotor’s redgqular commercial operations (APP 10-35l) . In special
cases, 1ifs insurance for employees may be authorized by heads of procuri
activities {ASPR 10-302; APP 302) even in fixed-price contracts {(APP 10-
01). In ozder to be applicable, vest principles must be set foxrth or
incorporated in a coat-reimbursahle contract (ASPR 15-302). It will be s
from the sbove that, if a contractor cbtains lnsurance on the lises of hi
employess while perxticipating in the proposed experiments, he may be
reinbuarsed for the expenses involwed only where the contract is of a
type allowing reimbursement and the terms thereof allow recowery as an i

of wost. :
£. Irregular and Fee-basgis Employess. The stated category
comprebands a1l persons pald from apprepriated funds for intermititent
services, as distinguished from regular, full-time employess. For exampl
tha Sscretary of the Zrmy may procure the temporsry or intermittent
services of experts or consultants, including stenocgraphic reporting
gervices, without regard to civil service and classification lawe at rate
not to axceesd 550 per diem (sec, 15, ackt of 2 Aug 1346 (&0 Stat., B1O;

5 U.8.C. 55a); see. 601, Department of Defense Appropriation Act, 1853
{Pul:. Law 488, £2nd Cong.): see CPR A7.6, par. 6-3). The employment of

sxperts and sonsnitants either on a per diem basig or without compensatioc

COHNP IDENTIAL
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is alseo authorized by section 710, Defense Production Act of 1850 (64 Bta
819; S0 U.8.C. App. 2160). {(See CEPR A?.8, par. &-3) . The Secretary of
the Army may alsc employ architects, engineers, and other technical and
professional pesssonel on a fee basis, without regard to classification
laws (sec. 2, sot of 7 Bug 1539 (53 Stat. 1240; 8§ U.5.C. 221},

mined individually £rom the statutory avthority under which they are
employed and the terms and conditionsg of their employment agreements.

In some vases it will be found that thair status is not that of emplovess
but of eentractors furnishing services to the Government st agreed con-
tract prices. The following cbservationz azre made upon the applicability
of the three gquestions considered in subparagraph e, above, to the cate-
gory of persons under considerations:

{1} Legzlity of accepting volunteers. The terms of the
statutory authority for the employment and the provisions of the employ~
mant agreement must be inspected in each case to determine whether the
particular individeal is an ewploves subject to detail or assignment opon
the proposed experiments, or whether his employment is limited to other
specific objects. If his employment upon the project is not se authorize
it would appear that acceptance of his services for this puxpose on a
woluntary basis wonld be prohibited by the considerations discussed in su
paragraph &, above.

{2) Claims againgt the Government. The Federal Employees
Compensation Act {39 Stat. 742 et seq.}, as amended (5 U.85.C. 751 2t saq.
is applicable to "all civil cofficers and smployees” of the Government and
all “persons rendering personal services of a kind similar to those of
civilian officers or employees of the United States*¥*without compensatic
or fer pominal compensation, in any case in which acceptance or use of su
sarvices is authorized by an Act of Congress or in which provision is mad
by law for payment of the travel or other expenses of such person." The
foregoing broad coverage of the act would appear to inclode most irragula
and fee-basis employess. Howover, the administration of the benefits in
guestion ave within the province of the Bureaun of Employees Compensation,
Department of Labor, and only that agency may provide & definitiwve ruling
with respect to coverage of the individuals in guestion. With the fore-
going reservation, the views of this office met forth in subparagraph b,
above, would appear equally applicable to ifrregular and fee-basis
employees.

{3} Purchase of life insurance. The Compiroller General ha
approved the payment of sorgical and hospitalization expenses of a field
employves indured while sogaged upon flood contrel work {3 Comp. Gen. 57
(1923% Y, on the greund that "the employee's compeasation was not fixedb:
law but was subject to sdministrative discretion, since, otherwise, pay-
ment of the expense by the Sovernment would constitute payment of
additional compensation, which is prohibited by section 1765, Revised
Statutes" (28 Comp. Sen. 175 (1848)). Subiject Lo such restrictions and
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of compensation is not fixed by law or regulatioens. In this regard, it
may be advisable for the Govermment to prowide an additional allowange to
the employes Ffor finaneing such private insurance arrangemants a5 he may
wish to make rather than to undertake direct nagoﬁmat;ans with insurance
carriers for the desired coverages.

4. Sudbiject to the above conditions, Armed Forces personnel and/er
civilians on duoty &t installiations engaged in research in subject fields
shall be pexmitted to actively participate in all phases of the program.

Az a ganeral rule, velintser subjects shoild be males under 35 years of
age, with no physical or mental diseases.

5. Agents veed in research must have the following limiting char-
actaristicos:
a. Controllable lethality.
b. Ho seriocus chronicity anticipated.
¢. Effective therapy available.
d. Adequate baskground of animal sxpsrimeatation.
. Az added pr@t&atiaﬁ for volunteers, the following safeguards wil
ba provided:
8. Direct responsibility f&r the planning and cenduct of the
investigations and for the medical care will rest with one adaguately
trained physician. 0000 .

b. 2ll apparatus and instruments nescessary Lo deal with any
smergency situations must be available, e.qg., Drinker respiratoer, Mine
Eafaty Pnecphora, oxygen apparatus, eto.

c. Medical treatment and hospitalization will be provided for
all casuvalties of the experimentation as reguired.

d. The physician in charge will have awailable to him on short

notice throughout the investigation competent comsultants representing
sny of the specialties to be sncountered.

7. Due to the specialirzed nature of bhislogical agents, the followin
procedures in addition to the foregoing policies and procedures will
be obeerved in regerd to this phase of the program.

a. In selecting agents for investigation, priority should be
given to thosze which possess a high probability of successfpl infection
under operational conditione against U. 8. foroes.

L., The sffectivences of available defangive mezastures, either

ymmanization or chemoprephylaxis, will determine the necessity for study
of the agent considered.
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¢. Use enlarged (4X} Benderson or other suitable apparatus for
SXPOBULE .

d. First experiments will be designed to determine lewvel of gsus
ceptibility. The investigation should utilize the ninimum number of
velunteers which will yield statistically walid data at low levels of
dogages . :

&, Increase nutber of persons o that lewel which will give
significance,

£. Then upe immunired persons and persons on prophylactic
chamotherapy .

g. Determine and apply dotails of immunologic study.

h. From the foregoing the final step will be to use volunteer
subjects, or if there exists a good correlation with a particular animal
for a particular micre-~organism, then uvse that animal, on a proving groun
downwind far enongh from the murdtion so that the concentration will be

keown to be approximately agual to the lewel required to induce infeotion
{This will rule out subiecting wolunteers to "grash" concentrations.)

8. HNo research in atomic, bioclogical and/ox chemical agents using
volupteers will ke wndertaken uwntil the Secretary of the Axrmy has stated

his approval in writing. The Surgeon General of the Army will review and
comment on all proposals for the use of volunteers, When appropriate,

he will seesk the adwvice of The Burgeon General of the Navy, 3ly Force
and/or the ¥. 8. Public Health Service. The sponsoring Army asgenoy will
submit its proposal, together with the Suvrgson General's review and
comment tharaon, to the Secretary of the Army through this office. As

a minimum, the proposal will State the nature and purpose of the experime:
and the name of the person whoe will be in charge.

BY DIRECTION OF THE LHYEF OF STAFF:

LA B Lfea o,

JIER C. QREES
Brigadier General, GS
Secratary of the Gensral staif

Coplies furnished:

Asst. Chief of Staff, G-4






