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Defendant Department of Veterans Affairs (“VVA”) hereby responds to the Court’s inquiry
regarding the mustard gas white paper identified in the July 19, 2012 Order, dkt. 469, as well as

respectfully seeks clarification regarding certain documents discussed in that Order.

l. VA’s Response To The Court’s Inquiries Regarding the Mustard Gas White
Paper

The Court stated in its July 19, 2012 Order that “[t]he Court is not aware of a mustard gas
white paper and the binder of final documents submitted to the Court does not contain such a
document. To the extent there is no final version of the white paper, the Court finds that
Plaintiffs have a substantial need for the following draft documents, which are largely factual. If
Defendant has the final version of the mustard gas white paper, Defendant shall submit it to the
Court.” Dkt. 469 at 7.

The documents identified by the Court (DVA097 0357-0368, DVAQ097 0404-0410,
DVAQ97 0426-0428, and DVAQ097 0411-0412) ultimately formed much of the basis for the
January 13, 2005 document entitled “Department of Veterans Affairs Mustard Gas Participant
Notification Act Plan,” which was previously produced to Plaintiffs with the Bates label VVA-
VA 031605-31634. See Declaration of Joseph Salvatore, at 1 4-5. This final version of the
Notification Action Plan is attached as Exhibit A to this Response. VA will await the Court’s
decision concerning whether to produce the draft documents identified on VA’s privilege log in
light of the identification of the Notification Action Plan.!

1. VA’s Request for Clarification Regarding Certain Documents

VA also respectfully seeks clarification regarding three documents identified in the
Court’s July 19, 2012 Order concerning VA’s assertion of the deliberative process privilege.

First, in that Order the Court compelled the production of DVA090 0472-0475, which the
Court described as a “document [that] is dated March 7, 2007 and is purportedly predecisional of
a document dated June 30, 2006.” 1d. at 4. However, for at least two reasons, it appears that the

Court meant to refer to the document Bates labeled DVAQ97 0472-0475. As an initial matter, the

! On July 24, 2012, Defendants filed objections to this Court’s July 19, 2012 Order with the
District Court. Dkt. 471. Because the District Court has not yet ruled on this motion, however,
Defendants have filed the instant motion.

NO. C 09-37 CW
DEFENDANT DEP’T OF VETERANS AFFAIRS’ RESP AND MOTION FOR CLARIFICATION 1
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document the Court identified as DVA090 0472-0475 are pages of a larger document that was
identified on VA’s privilege log, as DVA090 0469-0479. The Court did not order the production
of the complete document. In addition, DVAQ090 0472-0475 is not dated March 7, 2007.
However, DVAQ97 0472-0475 is dated March 7, 2007. Accordingly, it appears that the Court
intended to order the production of DVAQ97 0472-0475 rather than the production of DVA090
0472-0475, and VA respectfully seeks clarification regarding this aspect of the Court’s Order.

Second, the Court ordered the production of DVAQ090 0369-0379. Dkt. 469 at 5.
However, this is actually three separate documents, and VA only identified — as separate
documents on its privilege log -- DVA090 0369-0370 and DVA 0373-0379. In fact, VA had
previously produced DVA090 0371-0372 because VA did not believe that document was
privileged. In addition, earlier in the Court’s Order, the Court compelled the production of
DVAO090 0369-0370. Dkt. 469 at 5. Accordingly, VA respectfully seeks clarification concerning
whether the Court intended to order the production of DVA090 0373-0379.

Finally, the Court ordered the production of DVAQ097 0260-0273, which is a draft of the
final version of the Notification Act Plan discussed above (see Bates VVA-VA 031605-31634).
Dkt. 469 at 6. Given that Plaintiffs have a copy of the final version of the Notification Action
Plan, VA respectfully seeks clarification as to whether it must also produce the draft of this

document identified as DVAQ097 0260-0273.
Dated: July 26, 2012 Respectfully submitted,
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this 60,000 servicemen population, an estimated 4,000 servicemen participated in tests
that involved the use of significant concentrations of mustard gas either in chambers or
field exercises. An estimated 56,000 servicemen were subjected to mild exposures of
mustard agents via patch tests. All participants swore to keep their participation secret.

QOutlined below are major action items that are detailed in the Department of Veterans

Affairs’ (VA’s) Mustard Gas Participant Notification Action Plan. A brief statistical
summary of Department of Defense’s (DoD’s) database is included.

MAJOR ACTION ITEMS

December 2004

¢ Obtained DoD’s mustard gas database on December 15, 2004

January 2005

¢ Populate new VA/DoD mustard gas database with VA data via internal data
matches (VBA databases—BIRLS, C&P Master Record, SIRS, VITAL; VHA
databases—VISTA, Patient Treatment Files, HEC Enrollment database; NCA
databases—Burial Operations Support System, Automated Monument
Application System; Office of Policy, Planning and Preparedness databases)

¢ Conduct external data matches with other federal agencies (e.g. Social Security;
Internal Revenue Service; National Personnel Records Center in St. Louis;
possibly the Credit Bureau)

¢ Establish separate veteran and surviving spouse databases for specialized
activities (similar data matches)

s Create notification letters for veterans and surviving spouses

Brief internal VA organizations and external stakeholders

February 2005

(24483
VVA-VA 031605

VETO007_001812
VVA-VA 031605



Case4:09-cv-00037-CW Document472-1 Filed07/26/12 Page3 of 31

»
)
(=]

3
&
-+

¢ Enhance VA’s Special Issues Help Line phone tree and train Help Line telephone
representatives

o Release revised claims processing procedures to field stations

» Issue notification letters
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March 2005

e Conduct mystery calls to the Special Issues Help Line to gauge the effectiveness
and accuracy of initial training

e Prepare monthly claims tracking reports

DoD DATABASE

Total Population: 7,051 individuals (6,374 servicemembers and 677 civilians)
Exposure Dates: 1933 to 1987 (most during World War II)
Locations:

» Continental United States: Alabama, Colorado, Florida, Illinois, Maryland, New
York, Utah, and Washington, DC)

» San Jose Island, Panama
o Ondal, India

Verified Participants: Approximately 1,800 veterans and several civilians

i 2
Compensation and Pension Service (212)
January 13, 2005 C Q 4 4 8 4

VVA-VA 031606

VETO007_001813
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COMPERME * - '\ON AND PENSION SERVICE
S GMUARY 13, 2005

Compensation and Pension Ser/lcz (212} c Rapn 6
January 13, 2065 aulk

VVA-VA 031608
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MENT OF VETERANS AFFAIRS
IJTREZACH SINCE 1990 (page 4)
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PART D: ONGOING VA AND DEPARTMENT OF DEFENSE
MUSTARD GAS EFFORTS (page 5)

SECTION ii: DATABASES
PART A:  ESTABLISH PARTICIPANT DATABASE (page 6)

PART B: ESTABLISH SURVIVING SPOUSE DATABASE (page 8)

SECTION lll: OUTREACH
PART A: OUTREACH (page 11)
PART B:  NOTIFICATION LETTERS (page 13)

PART C: TELEPHONE INQUIRIES AND PERSONAL
CONTACTS (page 14)

PART D:  MUSTARD GAS OUTREACH TIMELINE (page 16)

Compensation and Pension Service (212 5

January 13, 2005
24487

VVA-VA 031609
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SECTION IV: ADMI
WWhe’ 1 IWFINY W FAWIVID
PART A: DATABASE STRUCTURE

Last Name
First Name
Mid.ite Name

Surviving Spouse’s Nane
b. Parsonal Identifiers
Veteran’s SSN

Service Number
VA Claim Number

Surv_ving Spouse’s SSN
c. Vital Dates
Veteran’s Date of Birth

Veteran’s Date of Death
Surviving Spouse’s Date of Death

d. Mailing Addresses for Veteran and Surviving Spouse

Address
City
State

Zip Code

e. Service Information
Branch

Entrance on Active Duty ‘EOD)
Release from Active Duty (RAD)

Compensation and Pension Service (212)
January 13, 2005

VETO007_001834
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Niimhar Af aviacrirac
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Month and year of exposures

Base/Site of Exposure (i.e. Edgewood, Bari Harbor)

M mnt et mem ] TS o man el e

Urgcuumuunm ucalglmuuu

Type of Agent

Classification of Exposure (i.e. testing, manufacturing, warfare excluding Bari Harbor
a.na baﬂ naroor)

g. VA Benefits
Veteran

Benefit (i.e. 2L, 21)

Combined SC Disability Evaluation
SC Diagnostic Codes

Power of Attorney (POA)

Surviving Spouse

Benefit (i.e. 2D, 27)
POA

h. Notifications

VA Letter

Returned VA Letter
Reason for Return
Remailed Letter Date

i. Certificate

DoD Commendation Certificate (Yes/No)

24
Compensation and Pension Service (212}

.Ianualy 13. 2005 C C :: : 6

VVA-VA 031628

VETO007_001835
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A specific EP or a third-digit modifier, VBA’s work measurement control, does not exist
for mustard gas claims. A business decision is under way to utilize EP 688 concurrently
with standard compensation or pension EP controls.

~d sl s wrQ

It is understood that all VSRs must
information. A mustard gas special i

mamrsload ARALAD Y (el e oy omd

1 proper UCVClUplllClll

p with
issue exists on the MAP-D contentions screen.

STEP 2 - Claims Development Fast Letter

VACO will issue a new fast letter to all field stations outlining all ¢laims development
changes.

Effective immediately, the centralized mustard gas VARQO must submit development
e-mails to VACO at VAVBAWAS/CO/MUSTARDGAS or
MUSTARDGAS@vba.va.gov, which contains the following information:

o

Full name of veteran (first name, middle initial, last name)
VA clairn number

Service number

SSN

Branch of service

Month and year(s) of exposures

Location of exposures

Classification of exposure (i.e. testing, manufacturing, warfare excluding Bari
Harbor, and Bari Harbor)

Disabilities claimed (include body system)

Receipt of VA mustard gas letter

¢ @ O ¢ ¢ & o

Note: This e-mail must be submitted to VACO regardless of a veteran’s receipt of a VA
mus.ard gas notification letter.

Compensation and Pension Service (212)

f\ A LA
January 13, 2005 ((

.;,uv

VVA-VA 031629
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If a negative response is provided, DoD’s DMDC remains the sole authority in verifying
participation. Please develop to the proper entity as outlined in M21-1, Part III, Chapter

C&P Service uses the information provided by VAROs

s to lo
disabilities bemg claimed by mustard gas participants and to

atterns in the

look for pa
track decision outcomes.

c. Ratings

C&P Service will need to know the outcome of all mustard gas claims Please remember

(R LM T

to e-mail all mustard gas rating decisions (under the subject name “MG Rating™) to the
mustard gas mailbox.

Note: All offices should clearly identify those disabilities which the veteran claimed or
which the RVSR granted as related to exposures from mustard gas tests. Please type
“[MG]” by claimed symptoms or the diagnosis in RBA 2000.

STEP 3 — Manual Updates

VBA Adjudication Manual M21-1, Part I1I, Chapter 5.18 is being modified to reflect
changes in development procedures for mustard gas claims.

STEP 4 — Monthly Report

In response to internal or external inquires, C&P Service will prepare the following
monthly reports or data items:

Pending mustard gas claims

Decided mustard gas claims

Mustard gas exposure grants by body systems

Mustard gas exposure grants by type of exposure (i.e. testing, manufacturing,
warfare excluding Bari Harbor, and Bari Harbor)

o Musiard gas ciaim disallowances (e.g. no service record, no presumptive
disabilities, death, faiture to furnish)

e & @ 9

Compensation and Pension Service {212) 26

January 13, 2005 ARG
N o NS

VVA-VA 031630
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VBA intends to select one VARO as the centralized processing site fo

STEP 2 - Provide Workload Assossment

C&P Service to provide VBA !cadership with an assessment of anticipated workload.

Py e

EP 3 - Secure USB Approvali

C&P Service must obtain USB’s approval for the centralization of mustard gas claims
processing.

STEP 4 - Claims Process

a. Pending Claims

All VAROs will expeditiously complete existing pending mustard gas claims. The
submission of developir.eni e-mails and electronic ratings to VACO is still required.

b. New Claims

All VARO mail operations and Triage Teams must be cognizant of incoming claims from
World War I mustard gas and Lewisite exposures.

« Mail

Local VAROs must forward all received mustard gas claims to the centralized processing
site. Claims folders must ¢rly accompany the new claim if the record is located in a
VARO'’s file banks. Do not recall claims folders from any records repository.

. . 2
Compensation and Pension Service (2i2)

January 13, 2005 oA 9
L Ve v
VVA-VA 031631

VETO007_001838
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surviving spouse who claimed compensation or pension benefits due to mustard gas

exposures.
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