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 Defendant Department of Veterans Affairs (“VA”) hereby responds to the Court’s inquiry 

regarding the mustard gas white paper identified in the July 19, 2012 Order, dkt. 469, as well as 

respectfully seeks clarification regarding certain documents discussed in that Order. 
 

I. VA’s Response To The Court’s Inquiries Regarding the Mustard Gas White 
Paper 

The Court stated in its July 19, 2012 Order that “[t]he Court is not aware of a mustard gas 

white paper and the binder of final documents submitted to the Court does not contain such a 

document.  To the extent there is no final version of the white paper, the Court finds that 

Plaintiffs have a substantial need for the following draft documents, which are largely factual.  If 

Defendant has the final version of the mustard gas white paper, Defendant shall submit it to the 

Court.”  Dkt. 469 at 7. 

The documents identified by the Court (DVA097 0357-0368, DVA097 0404-0410, 

DVA097 0426-0428, and DVA097 0411-0412) ultimately formed much of the basis for the 

January 13, 2005 document entitled “Department of Veterans Affairs Mustard Gas Participant 

Notification Act Plan,” which was previously produced to Plaintiffs with the Bates label VVA-

VA 031605-31634.  See Declaration of Joseph Salvatore, at ¶¶ 4-5.  This final version of the 

Notification Action Plan is attached as Exhibit A to this Response.  VA will await the Court’s 

decision concerning whether to produce the draft documents identified on VA’s privilege log in 

light of the identification of the Notification Action Plan.1  

II. VA’s Request for Clarification Regarding Certain Documents 

VA also respectfully seeks clarification regarding three documents identified in the 

Court’s July 19, 2012 Order concerning VA’s assertion of the deliberative process privilege.  

First, in that Order the Court compelled the production of DVA090 0472-0475, which the 

Court described as a “document [that] is dated March 7, 2007 and is purportedly predecisional of 

a document dated June 30, 2006.”  Id. at 4.  However, for at least two reasons, it appears that the 

Court meant to refer to the document Bates labeled DVA097 0472-0475.  As an initial matter, the 
                                                 
1 On July 24, 2012, Defendants filed objections to this Court’s July 19, 2012 Order with the 
District Court.  Dkt. 471.  Because the District Court has not yet ruled on this motion, however, 
Defendants have filed the instant motion. 
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document the Court identified as DVA090 0472-0475 are pages of a larger document that was 

identified on VA’s privilege log, as DVA090 0469-0479.  The Court did not order the production 

of the complete document.  In addition, DVA090 0472-0475 is not dated March 7, 2007.  

However, DVA097 0472-0475 is dated March 7, 2007.  Accordingly, it appears that the Court 

intended to order the production of DVA097 0472-0475 rather than the production of DVA090 

0472-0475, and VA respectfully seeks clarification regarding this aspect of the Court’s Order. 

Second, the Court ordered the production of DVA090 0369-0379.  Dkt. 469 at 5.  

However, this is actually three separate documents, and VA only identified – as separate 

documents on its privilege log -- DVA090 0369-0370 and DVA 0373-0379.  In fact, VA had 

previously produced DVA090 0371-0372 because VA did not believe that document was 

privileged.  In addition, earlier in the Court’s Order, the Court compelled the production of 

DVA090 0369-0370.  Dkt. 469 at 5.  Accordingly, VA respectfully seeks clarification concerning 

whether the Court intended to order the production of DVA090 0373-0379. 

Finally, the Court ordered the production of DVA097 0260-0273, which is a draft of the 

final version of the Notification Act Plan discussed above (see Bates VVA-VA 031605-31634).  

Dkt. 469 at 6.  Given that Plaintiffs have a copy of the final version of the Notification Action 

Plan, VA respectfully seeks clarification as to whether it must also produce the draft of this 

document identified as DVA097 0260-0273. 
   

Dated: July 26, 2012    Respectfully submitted, 
 
 IAN GERSHENGORN 

    Deputy Assistant Attorney General 
       MELINDA L. HAAG 

   United States Attorney 
 VINCENT M. GARVEY 
  Deputy Branch Director   
 
     /s/ Joshua E. Gardner                       
 JOSHUA E. GARDNER 
 KIMBERLY L. HERB 

      LILY SARA FAREL 
  BRIGHAM JOHN BOWEN 
  JUDSON O. LITTLETON 
  Trial Attorneys 
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  U.S. Department of Justice 
 Civil Division, Federal Programs Branch 
 P.O. Box 883 
 Washington, D.C.  20044  
 Telephone: (202) 305-7583 
 Facsimile: (202) 616-8470 
 E-mail: Joshua.E.Gardner@usdoj.gov 
 

      Attorneys for Defendants
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