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U.S. Department of Justice

Civil Division

Federal Programs Branch

Mailing Address Overnight Delivery Address

P.O. Box 883 20 Massachusetts Ave., N.W.
Washington, D.C. 20044  Washington, D.C. 20001

Tel:(202) 514-0265- - - -

Fax: (202) 616-8470
caroline.lewis-wolverton@usdoj.gov

May 18, 2010

Via Email & First Class Mail

Mr. Gordon P. Erspamer, Esq.
Morrison & Foerster, LLP

425 Market Street .

San Francisco, CA 94105-2482

RE: Vietnam Veterans of America, et al. v. CI4, et al., No. CV 09 0037-CW (N.D. Cal.)

Dear Mr. Erspamer:

I write in response to your letter of April 30, 2010 regarding Defendants’ March 4, 2010
Response to Plaintiffs’ First Request for Production of Documents (“RFPs”) and April 19, 2010
Privilege Log.

As an initial and overarching matter, your letter fails to account for the Court’s narrowing
of the claims at issue. In the January 19, 2010 Order on Defendants’ motion to dismiss or, in the
alternative, for summary judgment, the Court identified three claims that will proceed: “the
1‘ lawfulness of the consent forms, to the extent that they required the individual Plaintiffs to take a
' secrecy oath,” (Order of Jan. 19,.2010 at 12-13); whether testing participants are entitled to
notice of test details and associated health risks, and available documentation concerning the
tests (id. at 14-16); and whether testing participants are entitled to Army-provided medical care
! (id. at 16-18). Thus, the questions before the Court are: Are the consent forms that
servicemember testing participants signed lawful? Are servicemember testing participants
entitled to notice of test details and associated health risks, and available documentation
concerning the tests? And are servicemember testing participants entitled to Army-provided
medical care? Where individual RFPs do not bear on the claims that remain before the Court
and these questions, Defendants have objected for lack of relevance.




Case4:09-cv-00037-CW Document372-1 Filed03/15/12 Page3 of 10

Defendants have produced over 14,000 pages of documents, many of which respond to
requests that arguably do not bear on the issues that are before the Court.! Without waiving
relevance and other applicable objections, in responding to Plaintiffs’ first set of document
requests Defendants have erred on the side of production in the interest of disclosure where
information about the tests underlying this lawsuit is reasonably available. Where we have

“ objected toa request in full or in part, we have done so because the request-or; part of the o o

request, is not reasonably calculated to lead to the discovery of admissible evidence bearing on
the questions that, following the Court’s ruling on Defendants’ motion to dismiss, are at issue.

Your letter also asserts in several places that Plaintiffs in good faith have attempted to
stipulate to entry of a protective order and suggests that Defendants have not reciprocated.
However, the last communication the parties had regarding a possible protective order was a
February 3, 2010 letter from your colleague Mr. Adriano Hrvatin in which he stated that
“Plaintiffs will circulate a revised proposed protective order under separate cover.” To date, we
have not received a revised proposed protective order from Plaintiffs. ‘

I respond to each of the specific sections of your letter below.

A.  Consolidated Responses

Your letter asserts that each individual Defendant is obligated to prepare a separate set of
responses to Plaintiffs’ single set of document requests. However, it cites no authority in support
of the assertion, nor am I aware of any such authority. Further, individual responses to each of

Plaintiffs’ 77 document requests from each of the eight named Defendants would be unduly
burdensome. In response to Plaintiffs’ document requests, each of the named Defendants has
searched for documents it has reason to believe are in its possession and, subject to the
objections made to specific requests, has produced the responsive documents that were found or
referenced them in the privilege log. Defendants have thus satisfied their obligation under Fed.
R. Civ. P. 34.

B. General Objections

Your letter incorrectly characterizes Defendants’ general objections to Plaintiffs’
document requests as “boilerplate.” The objections set forth in the “General Objections” section
of Defendants’ Response apply to many of Plaintiffs’ 77 document requests. Rather than copy
the same objection each time that it applies to a particular request, Defendants have referred to
the objection by number in responding to the particular request. Additionally, all of Defendants’
general objections apply to each RFP in order to cover the possibility that documents might be
identified in the course of document searches that Defendants did not reasonably anticipate in

''The Department of Veterans Affairs also produced over 14,000 pages in response to Plaintiffs™
rule 45 subpoena.
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formulating their written response to the RFPs. This use of general objections is not the sort of
blanket use of general objections that M2 Software, Inc. v. M2 Communications, L.L.C., 217
F.R.D. 499, 501 (C.D. Cal. 2003), and the cases it cites describe as improper. As stated above,
Defendants have searched for documents they has reason to believe are in their possession, and
subject to the objections to specific requests, Defendants have produced the documents that they
-~ have found or referenced them in the privilege log.

1. General Privileges Objections & Privilege Log

In response to your characterization of Defendants’ objections based on the privileges
listed in Defendants’ General Objection No. 5, for the reasons identified above and immediately
below, Defendants disagree that their assertion of the objection constitutes an improper
boilerplate objection. With respect to your observation that some of Defendants’ RFP objections
do not identify a particular privilege, we observe that, as General Objection No. 5 specifies,
Defendants’ privilege log describes the documents that have been withheld as privileged or
subject to attorney work product protection. Defendants have added one entry to the privilege
log to identify the redactions to the compilation “Historical Documentation of the [CIA’s] Role
in the Human Subject Test Program at Edgewood Arsenal Research Laboratories” (Oct. 21,
1994) that was included with Defendants’ initial disclosures. With that addition, the privilege
log is complete as of this time. In accordance with continuing discovery obligations, Defendants
will update the log if they become aware of additional documents that should be included. We
further observe that, for fnany of the requests to which Defendants have objected on privilege
grounds, Defendants have also asserted other objections, including relevance and undue burden.
With respect to Privilege Log Entry Nos. 11 and 13, which are described as responsive to RFP
No. 6 and for which your letter asserts that Defendants waived privilege-based objections,
Defendants note that neither document is reasonably calculated to lead to the discovery of
admissible evidence, which is one of the grounds on which Defendants objected to that RFP.
Further, as set forth above, all of Defendants’ General Objections, including General Objection
No. 5, apply to each RFPs in order to cover instances where a document was identified in the
course of a document search that, like Entry Nos. 11 and 13, Defendants reasonably did not
anticipate in formulating their written responses to the REPs. With respect to Entry No. 13, the
Privacy Act’s protections may not be waived by the omission of a document from a privilege
log. See, e.g., Byrd v. Reno, 1998 WL 429676, at *S (D.D.C. 1998). Thus, no waiver has
-occurred.

a 50 U.S.C. § 403¢

“Your letter challenges Defendants’ withholdings based on 50 U.S.C. § 403g and asserts
that Defendants’ privilege log does not indicate the reason that the withholdings are covered by
that section. Defendants disagree. The privilege log’s descriptions of the withheld documents
make clear that they contain names of CIA personnel, which section 403g on its face protects.
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* The section provides an absolute disclosure exemption for the categories of information it
enumerates, including the names of CIA personnel. 50 U.S.C. § 403g. Further, none of the
withheld documents would appear relevant to any of the claims before the Court. Accordingly,
in the absence of a reason to intrude on the interests protected by the statute, there is no basis and
no reason for considering a protective order concerning information covered by 50 U.S.C. § -

- 403g. : : : -

b. Congressional Approval

Your letter takes issue with the privilege log’s reference to the need for Congressional
approval with respect to certain documents. Those documents are no longer subject to such
approval and the privilege log has been revised accordingly.

¢. . Deliberative Process

Your letter asserts that Defendants’ withholdings based on the deliberative process
privilege are improper in the absence of a formal claim by the head of the department with
control over the requested information. Your assertion is incorrect. A formal invocation of-
privilege is not required in advance of a motion to compel. See, e.g., In re Sealed Case, 121 F.3d
729, 741 (D.C. Cir. 1997); Tri-State Hosp. Supply Corp. v. United States, 226 F.R.D. 118, 134
n.13 (D.D.C. 2005). Further, to require a department head to formally invoke an applicable
privilege every time any discovery request in any lawsuit encompasses privileged information,
and in advance of possible narrowing of the information sought through the parties’ meet and
confer, would impose an unreasonable burden on high-level agency officials who are charged
with substantial responsibilities. Landry v. FDIC, 204 F.3d 1125 (D.C. Cir. 2000), which you
cite, does not hold otherwise. Rather, it simply restates the requirements for formal invocation of
the privilege. Id. at 1135. With respect to Privilege Log Entry No. 10°s description of that
withholding as “Recommendation redacted,” you are incorrect in asserting that this description
does not sufficiently describe the basis for withholding based on the deliberative process |
privilege. See, e.g., In re Sealed Case, 121 F.3d at 737 (recommendations are among materials
protected by deliberative process privilege). Further, as we have produced a copy of the
document with only the recommendation redacted, the applicability of the privilege should be
clear from the context within which the recommendation is made. '

d. Pri'vacy Act

With regard to Defendants’ objection to providing records covered by the Privacy Act
that pertain to servicemembers who are not named plaintiffs, you indicate that release of such
records pursuant to the Privacy Act’s provision for disclosure of covered records to be disclosed
“pursuant to the order of a court of competent jurisdiction,” 5 U.S.C. § 552a(b)(11), would be
appropriate. Defendants disagree. Test records of servicemembers who are not named Plaintiffs
in this suit are not relevant to the three claims that remain before the Court. Indeed, none of the -
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remaining claims depends on the details of tests at all. Further, no class has been certified in this

case. If any servicemember wishes to obtain a copy of his/her records and share them with you,

that can be accomplished through a release authorization much like those that each of the named

Plaintiffs has signed. Accordingly, there is no justification for impinging on the privacy interests

protected by the Privacy Act. Regarding the parties’ negotiations concerning a protective order,

" “as sét forth above, the last communication we received from Plaintiffs was Mr. Hrvatin’s
statement on February 3, 2000 that Plaintiffs would be sending us a revised proposed order,

" which we have not received. In any event, however, in the absence of any showing of relevance
sufficient to outweigh the interests protected by the Privacy Act, a protective order allowing
access to information covered by that Act would not be appropriate.

e. Attorney-Client Privilege & Work Product Doctrine

Your letter asserts that Defendants’ privilege log does not sufficiently describe Entry
Nos. 35 and 37 to show the basis for the attorney-client privilege and attorney work product
- protection with respect to those documents. Specifically, the privilege log does not include the
author, recipient, and attorney and client associated with those two documents. That
~ information, however, is protected by 403g, which is listed as an additional basis for
withholding. Further, it does not appear in any event that those documents would be relevant to
the claims before the Court. Indeed, Defendants objected to RFP No. 14 (to which entry nos. 35
and 37 are responsive) as irrelevant and not reasonably calculated to lead to the discovery of
admissible evidence.

f. HIPAA

Similar to your letter’s assertions regardirig Defendants’ objections to producing third-
party information covered by the Privacy Act, the letter suggests that a protective order allowing
production of third-party information that is covered by Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”) is warranted in this case. Defendants disagree for the
same reasons that we disagree that production of third-party Privacy Act- covered information
would be appropriate. Moreover, health information covered by HIPAA is particularly sensitive -
and, given the lack of relevance to the claims before the Court, disclosure of such information
concerning individuals who are not party to this case would be especially improper. Again, any
servicemember wishing to access any HIPAA-covered information pertaining to him/her and
share it with you can do so by completing the appropriate release authorization. With regard to a
protective order, while we have not received a revised proposed protective order such as Mr.
Hrvatin stated Plaintiffs would be sending, in the absence of justification for impinging on the
privacy interests protected by HIPAA, a protective order allowing access to information covered
by that statute would not be appropriate. - '
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2. ' General State Secrets Objection

- As set forth above and contrary to your letter’s assertion, formal invocation of the state
secrets privilege is not required before a motion to compel. Further, as you may be aware, a
formal invocation of the state secrets privilege must be made by the head of the agency with

.. control of the information. To require the relevant agency head to formally invoke the state . =~ .

secrets privilege every time a discovery request in any lawsuit encompasses classified
information, and in advance of possible narrowing of the information relevant to the litigation
through the parties’ meet and confer, would be unduly burdensome. See, e.g., Freeman v.
Seligson, 405 F.2d 1326, 1338 (D.C. Cir. 1968) (“matters of privilege can appropriately be
deferred for definitive ruling until after the production demand has been adequately bolstered by
a general showing of relevance and good cause, and at least the rough dimensions of the
Secretary[ of Agriculture’s] burden have been set™) (citing cases). Indeed, one of the functions
of the meet-and-confer requirement of the Federal Rules and this Court’s Local Rules is to
narrow discovery disputes. Moreover, with the exception of redactions to the “Historical
Documentation of the {CIA’s] Role in the Human Subject Test Program at Edgewood Arsenal
Research Laboratories” (Oct. 21, 1994), provided as part of Defendants’ initial disclosures,
Defendants have not identified materials covered by the state secrets privilege that are relevant to
the issues before the Court or reasonably calculated to lead to the discovery of admissible
evidence. In any event, a protective order allowing access to information protected by the state
secrets privilege in a civil case such as this would not be appropriate. See, e.g., Department of
the Navy v. Egan, 484 U.S. 518, 527 (1988) (authority to determine who may have access to
classified information “is committed by law to the appropriate agency of the Executive Branch”);
Elisberg v. Mitchell, 709 F.2d 51, 61 (D.C. Cir. 1983) (rule denying counsel access to classified
information is “well settled”; “our nation’s security is too important to be entrusted to the good
faith and circumspection of a litigant’s lawyer . . . or to the coercive power of a protective
order”). ' ‘ '

3. Definition of “Test Programs”

Your letter takes issue with Defendants’ objection to the definition of “Test Programs”
set forth in Plaintiffs’ first set of document requests. “Test Programs” is defined to include,
“without limitation,” specifically identified test programs “and any other program of
experimentation.involving human testing of any substance.” As we explained in General
Objection 3, that definition is overly broad. It encompasses clinical trials and other human tests
in any setting, under any circumstances, and within any time frame. Such an overly broad
definition renders any corresponding requests unduly burdensome and not reasonably calculated
to lead to the discovery of admissible evidence, as this definition has the potential to encompass
clinical trials and other human tests in any setting, under any' circumstances, and within any time .
frame. The unbounded search that Plaintiffs request would be extraordinarily time- and
resource-consuming. That the definition of “Test Programs” of the document requests parallels
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the definition of “test programs” in the Second Amended Complaint does not obligate
Defendants to undertake that search. As described above, the Court has narrowed the scope of
the case. In light of the discrete nature of the questions that remain before the Court — Are the
consent forms that servicemember testing participants signed lawful? Are servicemember testing
participants entitled notice of test details and associated health risks, and available

~ docuinentation concerning the tests? And are servicemember testing participants entitledto =~ = e

Army-provided medical care? -- the extremely burdensome search necessitated by Plaintiffs’
definition of “Test Programs™ is not warranted or appropriate under the Federal Rules.

4, Burdensome Objections

Defendants have made a general objection to Plaintiffs’ document requests insofar as
they are unduly burdensome and not reasonably calculated to lead to discovery of admissible
evidence, and have also objected to specific requests to the extent that they are unduly
burdensome and not reasonably calculated to lead to discovery of admissible evidence.
Notwithstanding those objections, Defendants have produced documents that they identified
through reasonable search efforts in response to most of the RFPs your letter references.
Contrary to your letter’s suggestion, Defendants have produced rosters identifying the service
personnel who participated in testing with a substituted ID number in response to RFP 11, a list
of FOIA requests from persons who participated in test programs and other documents reflecting -
such requests, with names and other identifying information redacted, and copies of the named '
Plaintiffs’ FOIA requests in response to RFP 13, and a large number of documents that identify
the definitive technical name as well as the chemical make-up for each identifiable substance
used in the tests at Edgewood and Ft. Detrick in response to RFP 60. See Productions of Nov.
11, 2009, Mar. 25,2010 and Apr. 9, 2010 and accompanying cover letters identifying produced
documents responsive to particular RFPs by Bates range. '

5. Relevance Objections

As described above, Defendants have objected to Plaintiffs’ requests insofar as they do
not bear on the issues that are before the Court. Contrary to your letter’s characterization, this
objection is not boilerplate for the reasons previously set forth. Indeed, your letter recognizes
that the objection is not made for every request. Rather, Defendants assert the objection where
an RFP is not related to any of the issues remaining in the case and/or is broader than what can
be reasonably calculated to lead to the discovery of admissible evidence. Nevertheless, we have
produced documents in response to many of those RFPs. With respect to RFP No. 11, contrary
to your letter’s suggestion, we have produced service personnel rosters as described immediately
above. For the reasons previously stated, providing the names of individuals who are not party
to this lawsuit would not be appropriate. With respect to RFP No. 20, you assert that studies,
reports, surveys or other analysis of the health effects of any exposure to substances used or
administered in the test programs is “critical in establishing the harms suffered by the plaintiffs
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as a result of their participation in the test programs.” What, if any, harms the plaintiffs suffered
as a result of test participation is not a question remaining before the Court. Nevertheless,
Defendants have produced documents addressing health effects of exposure to substances that
were tested at Edgewood Arsenal in response to RFP 20.

6. RFPs that Do Not Identify Any Documents

The requests to which we have objected on the ground that they do not identify any
document on their face do not indicate that they seek documents. Nevertheless, subject to
Defendants’ objections, Defendants have produced the documents identified after reasonable
search that respond to the subjects identified in those RFPs. Accordingly, our production is
consistent with your letter’s clarification that those RFPs sought only documents concerning the
subjects identified in the individual RFPs. '

7. Obijection to Requests to the Extent They Concern Non- Military Servicemembers

As explained above, the allegations of the Second Amended Complaint are concerned
with testing that involved military servicemembers. Defendants disagree that information A
concerning tests on prison inmates and non- military servicemembers is relevant to the questions
that are before the Court or is reasonably calculated to lead to the discovery of admissible
evidence. With respect to the example your letter provides of how such information could be
relevant — any negative health effects associated with civilian tests could bear on Plaintiffs’
health care needs — Defendants disagree that the details of the type of any health care that
individual Plaintiffs might need bears on the claims before the Court. The Court identified
whether there is a duty to provide care as a claim that may proceed. Exhaustive information
regarding health effects that may be associated with sets of tests entirely separate from the tests
that Plaintiffs underwent at Edgewood Arsenal is not reasonably calculated to lead to the
discovery of admissible evidence. Even if there were some minimal relevance, it would be
outweighed by the burden associated with gathering information about health effects associated
with every human test involving any substance that Defendants may have conducted at any time.

C.  Specific Burdensome and Vagueness Objections

Your letter challenges Defendants’ objection of undue burden with respect to RFP Nos.
25,29, 34, 51, 61, 63 and 64. Each of the undue burden objections, except as to RFP No. 51, isa
partial objection. Defendants have objected to the extent that the request is unduly burdensome,
and Defendants have produced documents responsive to the request that could be obtained
without undue burden and e:xpense.2 Because those RFPs, with the exception of RFP No. 51,

2 With respect to RFP No. 29, as Defendants’ written responses reflect, Defendants did not
identify any responsive documents concerning military servicemembers or veterans after
reasonable search. With respect to RFP 64, please note that my March 25 cover letter
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request “all documents” concerning events that began over 50 years ago, they could encompass a
large volume of material that was created far in the past. Given the limited scope of the case and
questions remaining before the Court as discussed above, it would be unduly burdensome for
Defendants to search for and produce additional documents in response to those requests. With
respect to RFP No. 51, which seeks consent forms pertaining to all experiments involving human

~ subjects over the last five years, Defendants objected on relevance grounds, as well as undue =~~~ =

burden and the other objections listed in Defendants’ response. That RFP does not bear on the
issues before the Court. Even if there were any minimal bearing, it would be outweighed by the
burden and privacy invasions identified in Defendants’ response. (And any responsive
information that is covered by the states secrets privilege would unavailable for the reasons
discussed above.)

Your letter asserts that Defendants have not explained why RFP Nos. 61 and 64 are
vague and unclear. RFP No. 61 seeks “All DOCUMENTS that CONCERN the quantity of each
nerve gas, psychochemical, toxic chemical and biological substance used in the TEST |
PROGAMS at the EDGEWOOD ARSENAL or any other project identified in the Complaint.”
The request does not indicate whether it seeks the total amount of each of substance involved in
the tests or the amount administered to individual test subjects. Defendants nevertheless have
produced responsive documents. Specifically, the copy of the chem-bio database that we

| produced identifies the amount (dose) of each substance given to the test subjects who have been
entered in the database. RFP No. 64 seeks “All DOCUMENTS that CONCERN the toxicity of
- all nerve gas, psychochemical, toxic chemical and biological substance used in the TEST
PROGRAMS at the EDGEWOOD ARSENAL or any other project identified in the Complaint.”
The term “toxicity” is not defined. Defendants nevertheless have produced in response general
information about the toxicity of substances tested at Edgewood Arsenal.. If you are able to -
provide a clear description of any further information that is sought by RFP Nos. 61 and 64
Defendants will of course consider the clarified requests. However, it would appear that
information about quantity and toxicity beyond what Defendants have already produced would
not bear on the claims that remain before the Court.

We look forward to the telephone conference regarding these issues that is scheduled for
tomorrow, May 19. '

Sincerely,

Caroline Lewis' Wolverton

inadvertently omitted referring to VVA 0024597-0024696 as responsive to RFP No. 64 as well
as to RFP No. 57. Additionally, the cover letter’s reference to that bates-range incorrectly begins
VVA002497 instead of VVA 0024597. 1 apologize for those errors.



Case4:09-cv-00037-CW Document372-2 Filed03/15/12 Pagel of 4

Exhibit 2



Case4:09-cv-00037-CW Document372-2 Filed03/15/12 Page2 of 4
425 MARKIYT STRISET MORRISON & FOERSTER LLP
MORRISON FOERSTER SAN FRANCISCO NEW YORK, $AN FRANGISCO,

CALTFORNIA 94105-2482 LCS ARGELES, FALD ALY,

SACRAMENTO, $4N DILGE,
DENVIER, NORTIERR VIRGINGA,

TELEPIIONT: 415.268.7000 WASHINGTON, D€,

FACSIMILE: 115.268.7522 TORYG, LONDON, BRUSSELE,
BHIPING, SHANGHAL HOHG RONG

WAV MOFO.COM

June 14, 2011 Writer’s Direct Contact

415.268.6833
tblakely@mofo.com

By Email

Joshua E. Gardner, Esq.

United States Department of Justice
Civil Division, Federal Programs Branch
P.0O. Box 883

Washington, D.C. 20001

Re:  Viernam Veterans of America, et al. v. CIA, et al., No. CV 09 0037-CW (N.DD. Cal))
Dear Mr. Gardner,

I wnite in response to your June 13 letter concerning our conversation last Thursday about the
current schedule governing this case.

As you know, the concern I expressed about the case schedule stems from the {act that
Defendants will not complete their document productions in time to permit the parties to
meet the current July 15, 2011 fact discovery deadline. Indeed, during our call, you
confirmed that defendant Department of Veterans Affairs ("DVA™) would not be able to
complete production of responsive documents until the end of Angust. And, as we
discussed, that production would inchude only those documents that the DVA has agreed 1o
produce; it likely would take additional time for the DVA to produce documents responsive
to Plainuffs’ document requests that the DV A has, to this point, objected to producing. OFf
course, as [ mentioned and as you recognized, it would be unfair and inefficient to require
Plaintiffs to proceed with depositions of DV A personnel until those documents have been
produced and Plaintiffs have had an opportunity to review them. (We also discussed that
Plaintiffs are moving forward with depositions of the DV A on topics that are less dependent
on Plaintiffs’ review of DVA’s documents, including the upcoming June 29 and 30
depositions of Messrs. Salvatore and Black.)

As we also discusscd, although the parties have made some progress in resolving discovery
issues, there remain significant discovery disputes between the parties, including the refusal
of the Department of Defense and the Department of the Army to provide Rule 30(b)(6)
testimony concerning the involvement of the Central Intelligence Agency (“CIA”) in the test
programs at issue and discovery relevant to a potential TRAC factors analysis under the
Administrative Procedures Act. Other outstanding disputes include the proper method for

sf-3007321]
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producing material identified in Defendants’ queries of the DTIC databases, Defendants’
search for and production of email responsive to Plaintiffs’ document requests, and whether
Defendants have searched for and produced documents for the entire relevant period. While
I believe that the parties may be able 1o resolve some of these disputes given appropriate lime
(perhaps with the aid of Judge Corley’s informal discovery dispute resolution process) others
will have to be submifted to the Court for resolution. Much of the outstanding discovery -
including discovery from the DVA — is critical for Plaintiffs’ claims.

In light of these facts, the purpose of my call on Thursday was to have a frank conversation
with you about what is realistic with respect to the current case schedule. Thata
modification is necessary is undisputed: you have confirmed that Defendants cannot
complete their document productions under the current deadlines, and Plaintiffs cannot
complete their depositions of Defendant witnesses and other discovery tasks without first
receiving and reviewing Defendants’ documents. Accordingly, my proposal for a three-
month extension of the case schedule was an attempt to find a solution that would reasonably
permit Defendants time to complete their document productions, permit time for the
resolution of the parties” outstanding discovery disputes (through informal means and/or with
the Court’s assistance) and the production of additional materials that may flow from the
resolution of those disputes, and permit Plaintiffs time to complete deposition (and
appropriate follow-up} discovery of Defendants following the production of documents,

With this background, it is my belief that the parties should be able to agree to an
appropriately modified case schedule that will permit the orderly corupletion of discovery. It
appears that you share the same belief, and T hope that we will be able to work together to
devise an appropriate solution without requiring Court intervention.

Your letter proposes a threc-month extension for the “limited purposes™ of (1) completing
depositions of DVA individuals; and (2} attempting to resolve “existing, outstanding
discovery disputes.” Under your proposal, “additional written discovery” would not be
permitted. Although Plaintiffs are willing to discuss appropriate limitations on discovery
during any extended discovery period, Plaintiffs beligve that your proposed limitations go
too far, for several reasons.

First, given the fact that the DVA cannot complete its document production before the
current fact discovery deadline, the extension of the discovery schedule must permit for the
completion of document and deposition discovery of the DVA, We trust that this is
uncontroversial.

Second, although Plaintiffs do not intend to propound a significant amount of written
discovery alter the current fact discovery deadline, they cannot agree to forego any
“additional written discovery” during any extended period. As you know, depositions often
are the source of additional information concerning relevant and important documents and
information that may not have been produced but that should be considered as part of the
Court’s resolution of the matters at hand. Because the primary depositions of Defendants

sf-3007321
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(including depositions of the DV A and the Rule 30(b)(6) depositions of the remaining
defendants) have yet to occur, and may not take place unti! after the current fact discovery
deadline, Plaintiffs must retain the ability to serve appropriate written discovery concerning
information disclosed during depositions. Similarly, Plaintiffs must retain the ability to seek
appropriate additional discovery based on the documents and information that has not yet
been produced.

Third, although this may be implicit in your proposal, expert discovery should go forward in
the normal course, as permitted by the federal rules.

Given these considerations, Plainiiffs propose that the parties agree to extend the current case
deadlines by three months, subject to the following conditions. First, during the extended
period for fact discovery (luly 16 through October 14), the parties will be permitted to serve
no more than 25 additional requests for production per parly, absent a showing of good
cause. Second, these limitations will not apply to: (a) discovery of the DV A, which is in its
early stages; (b) expert discovery, which will go forward in the normal course under the
modified schedule; (¢) reasonable requests for specific documents, which should not pose an
undue burden; (d) requests for documents identified during depositions that take place during
the extended fact discovery period, or (¢) appropriate requests for admission, as permitted by
the federal rules, which will help narrow the tssues for summary judgment and trial. In
addition, the parties will (of course) be required to comply with any Court order compelling
additional discovery in resolving any of the parties’ discovery disputes.

We believe that this proposal strikes an appropriate balance between the evident need for
additional time for the parties to complete discovery in this matier and Defendants’ concemn
about the potential burden of additional discovery. Please let me know your thoughts; 1 am
available to discuss at your convenience. If the parties are unable to agree, Plaintiffs will
seel an extension from the Court without limitations on additional discovery going forward.

Very truly yours_,ﬁ_,,:%

.,;-";W ; e

o ym Blakely

sf-3007321
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425 MARKET STREET MORRISON & FORRSTER LLP
MORRISON FOERSTER SAN FRANCISCO NEW VORK, SAN FRANCISCD,
: LOS ANGELES, PALO ALTO,
CALIFORNIA 94105-2482 SAN DIEGO, WASHINGTON, D,C,
TELEPHONE;: 415.268.7000 NORTHERN VIRGINIA, DENYIER,
SACRAMENTO, WALNUT CREEK
FACSIMILE: 415.268.7522
TOKYO, LONDON, BRUSSELS,
W MOFO.COM BEIJING, SHANGHAI, HONG KONG
April 14,2011 Writer’s Direct Contact
415.268.6411

GErspamer@maofo.com

Via E-Mail

Joshua E. Gardner, Esq.

United States Department of Justice
Civil Division, Federal Programs Branch
P.O. Box 883

Washington, D.C. 20044

Re:  Vietnam Veterans of America, et al. v. Central Intelligence Agency, et al.,
No. CV 09-0037 CW (N.D. Cal.)

Dear Mr. Gardner:

This letter responds to certain issues addressed in your April 1, 2011 letter. Specifically, this
letter addresses your updates on the status of Defendants® document production, Defendants’
responses to Plaintiffs’ updated Rule 30(b)(6) topics, and your report on the availability of
Defendant individual witnesses for deposition. This letter also addresses the current
schedule governing this case.

Defendants’ Document Production

Our current understanding of the status of Defendants’ document production, based on your
letter and Ms. Herb’s March 25, 2001 letter, follows below, I also include questions based
on our current understanding.

Department of Defense (“D0OD™):

¢ Service member test files: will be produced by April 30, 2011, Please confirm
the universe of test files encompassed by this production. Does it include only
testing done at Edgewood Arsenal? If it also includes testing done at other
locations, which other locations? s Fort Detrick testing included?

* Documents obtained from National Archives: will be produced by early May,

2011, Are Defendants reviewing this information for responsiveness or will the
DOD produce all documents in the identified archive files?

sf-2981572
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Battelle search results and reports: those received by DOD to date have been
produced (subject to confirmation) and DOD will continue to produce responsive
documents as they are received from Battelle. Is the DOD producing any of its
email or other written communications with Battelle concerning the
implementation and execution of the DOD contract concerning the data to be
included in the chem.-bio database? If not, why not?

DTIC database searches: Defendants have produced bibliographies that identify
potentially responsive documents identified through key-word searching, but have
not reviewed the documents identified through the DTIC scarches for
responsiveness and have not produced the responsive documents identified on the
bibliographies. We were surprised to learn that Defendants intend for Plaintiffs to
bear the burden of identifying potentially responsive documents based only on the
document titles and vague abstracts (where available) included in the DTIC
bibliographies. Our understanding was that Defendants’ offer to produce DTIC
search results meant that Defendants would review the documents identified
through key-word searching and produce the resulting responsive documents —
as is the normal practice in litigation. Nevertheless, in a spirit of compromise and
to avoid further delay, Plaintiffs are in the process of reviewing the DTIC
bibliographies produced by Defendants and either will identify documents for
production or will inform Defendants that this approach will not work, Your
letter indicates that Defendants intend to search the DTIC database for the
substances identified in my March 21, 2001 letter, and will provide us with “the
bibliographies for” review. Please remember that the substances list includes
only common names not EA code numbers or analogues, of which there are
many. When do you anticipate that those bibliographies will be ready for review?
How are Defendants going about conducting these searches?

Magnetic computer tapes and computer printout from Central Intelligence
Agency (“CTA”): currently in the process of classification review by DOD.
When do you expect this review to be complete?

Ms. Herb’s letter also indicated that DOD’s search for other responsive documents is
continuing. What is the ongoing nature of those searches, and when do you anticipate that
the DOD’s production will be complete? Have Defendants been able to locate the 1942 and
1943 records requested in Mr. Vecchio’s March 16 letter and discussed in Mr. Bowen’s
March 22 letter? If so, when will they be produced?

Department of the Army (“Army”). We assume that the Army’s production efforts are co-
extensive with the DOD’s efforts. If that assumption is incorrect, please let us know right
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away. Are there any efforts to search for and produce documents by the Army that are not
co-extensive with the DOD’s efforts?

Ceniral Intelligence Agency: Ms. Herb’s letter states that the CIA “has largely completed”
its production. Other than the tapes and printout that have been turned over to the DOD for
classification review, what additional categories of items does the CIA still intend to
produce? Your letter also indicates that the CIA is willing to search for substances other than
EA 3167 and “the Boomer,” which leads us to believe that the CIA has #no# searched for
documents related to other chemicals that were part of the DOD’s testing programs involving
military personnel. Please confirm that this is correct. Also, your letter states that the CIA
has not searched — and refuses to search — for documents reflecting possible health effects
related to substances administered as part of the testing programs on military personnel.
Although you state the CIA’s position that these documents are not relevant to the claims
against the CIA (a position which Plaintiffs dispute), they clearly are relevant to Plaintiffs’
claims against the Army and the DOD. If the ClA continues to refuse to search for health
effects associated with exposure to substances administered as part of Defendants testing
programs, notwithstanding Plaintiffs’ good-faith narrowing of the test substances at issue,
Plaintiffs intend fo raise this issue with the Court, and believe that the meet-and-confer
process is complete.

Department of Veterans’ Affairs (“DVA™): Ms. Herb’s letter indicates that the DVA
continues to search for documents responsive to Plaintiffs’ initial document requests and that
the agency will respond to the March 21, 2001 set of discovery by separate letter. What is
the anticipated timing for the completion of the DVA’s production?

Rule 30(b)(6) Depositions

It appears that Defendants have agreed in principle to the approach to Rule 30(b)(6)
depositions described in my March 21 letter. Below, I respond to several issues you raise
with respect to each topic in the hope that we can come to agreement concerning the scope of
these depositions so that we can proceed with them in due course.

Topic 1: Defendants’ Obligations to Provide Notice and Health Care, We
appreciate Defendants’ designation of Dr. Kilpatrick to testify concerning this topic
on behalf of the DOD. We want to respond to four issues raised by your letter.

First, we presume that Dr. Kilpatrick also will testify on behalf of the Army (for this
and other topics for which Dr. Kilpatrick has been designated). Please let us know if
that is not the case.

Second, your letter indicates that Dr, Kilpatrick will be prepared to testify about the
Wilson Memorandum, CS: 385, and AR 70-25 only. Although your letter objects
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that Defendants are not in a position to identify additional “documents” that Plaintiffs
believe are relevant, we trust that Dr. Kilpatrick will be prepared to testify about the
implementation, application, and modification of these identified regulations even if
they were implemented through internal plans, policies ,letters to the ficld,
instructional memoranda, or other directives. In addition, as a Rule 30(b)(6) designee
on the duty to notify and provide health care, we would expect Dr, Kilpatrick to be
prepared to answer questions concerning the DOD’s obligations — from whatever
source — to provide notice and healthcare to the Test Subjects, and its efforts (if any)
to meet those obligations. It may be that Dr. Kilpatrick’s testimony will be that the
DOD has no such obligations and therefore has done nothing to fulfill them;
regardless, we expect him to be fully prepared to answer this type of question. Please
let us know if you disagree.

Third, in response to Plaintiffs” request for testimony concerning “the sources and
amounts of funding” for notification and oufreach efforts, your letter requests an
explanation as to why these issues are relevant. Information concerning Defendants’
funding, resources, and capacity is relevant to Plaintiffs” APA Section 706(1) claims
to the extent that the Court determines that a “TRAC factors” analysis is appropriate
to address those claims. See, e.g., Brower v. Evans, 257 F.3d 1058, 1068 (%th Cir.
2001)(quoting Independence Mining Co., Inc. v. Babbitt, 105 F.3d 502, 507 n.7 (9th
Cir. 1997)). In particular, this information would be refevant for the fourth 7RAC
factor regarding the effect of relief on competing or higher agency priorities. Given
the possibility that the Court will consider this type of information in its analysis of
Plaintiffs” APA claims, Plaintiffs are entitled to discovery on this topic. With that
explanation, please confirm that Defendants will designate a witness to testify about
the sources and amounts of funding as requested.

Fourth, unless the Court grants the CIA’s motion to dismiss Plaintiffs’ notice claim
against it, we would expect the CIA also to identify a witness to testify concerning
the CIA’s duty to provide notification to Test Subjects. As with Dr. Kilpatrick, it
may be that the CIA’s designee will testify that it has no obligation and has done
nothing to fulfill it, but Plaintiffs are entitled to that testimony. We would expect that
the CIA’s designee would be prepared to testify about the DOJ Opinion letter cited in
your letter and in the complaint, but we would not expect the CIA designee to testify
about Army Regulations or CS: 385.

Topic 2: Possible Health Effects Related to Test Programs. We appreciate
Defendants” designation of Dr. Kilpatrick to testify on behalf of the DOD. You state
that Dr. Kilpatrick will be prepared to testify concerning the DOD’s position that
there are no long-term health effects associated with the testing agents; this limitation
is unacceptable and we expect to be able to explore all sources of the DOD’s
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knowledge about all health effects and its efforts (if any) to investigate those sources.
It may be that Dr. Kilpatrick will say that the agency’s position is based exclusively
on the studies you referenced, but we want to be clear that Plaintiffs are not limiting
the scope of this topic to those studies. With respect to the CIA, Plaintiffs are entitled
to seek testimony concerning the health effects associated with exposure to
substances utilized by the CIA that also were used during the test programs — from
whatever source. This information is, of course, relevant regardless of how the Court
resolves the CIA’s motion to dismiss Plaintiffs’ healthcare claims against the agency.
Plaintiffs are willing to discuss limiting the scope of this topic to the narrowed list of
substances identified in my March 21 letter, but we are not prepared to agree that the
CIA need not provide any testimony on this topic.

Topic 3: Secrecy Oaths. We appreciate Defendants’ designation of Dr, Kilpatrick to
testify on this topic on behalf of the DOD. We understand that Dr. Kilpatrick will be
unable to testify on this topic until after Defendants have completed their document
production. With respect to the CIA, it may be that the CIA’s designee will testify
that the CIA did not use secrecy oaths and that secrecy oaths were not part of any
program funded or sponscred by the agency, but Plaintiffs are entitled to explore that
issue through deposition testimony. As such, we ask that the CIA identify an
appropriate designee on this topic.

Topic 4: Databases and Information Gathering. The parties also appear to be in
agreement on Topic 4. Defendants have designated Dr. Kilpatrick to testify on this
topic as described in my March 21 letter, and Plaintiffs do not seek testimony from
the CIA on this topic.

Topic 5: Interaction with DVA. We appreciate DOD’s designation of Dr. Kilpatrick
to testify concerning interaction with the DVA concerning claims asserted by Test
Subjects and do not seek testimony from the CIA on that issue. With respect to the
use of DV A patients as part of Defendants’ testing programs, we disagree with your
letter’s assertion that this issue is not relevant to this action. Although it may or may
not be relevant “to the claims against the CIA or DOD,” this information is relevant
to Plaintiffs’ claims against the DVA. As such, Plaintiffs are entitled to testimony on
this issue on behalf of the DOD and CIA.

Topic 6. Resources and Capacities. As noted above, this topic potentially is relevant
to the Court’s legal analysis of Plaintiffs’ claims under the APA. As such, Plaintiffs
expect lestimony on this topic from the DOD and the Army, and unless the Court
dismisses Plaintiffs’ APA claims against the CIA, from the CIA as well.

Topic 7. CIA Involvement. At the outset, I should clarify that Plaintiffs seck
testimony from the CIA and the DOD/Army on this topic. Perhaps the DOD/Army
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designee can truthfully limit the particular agency’s testimony to reference the 1977
testimony of Deanne Siemers, but Plaintiffs are entitled to explore that issue and
others described in this topic. Second, in response to your stated concerns about the
scope of the testimony requested from the CIA, Plaintiffs are entitled to testimony
concerning CIA involvement (whether direct or through direct or indirect sponsorship
or financing) in Defendants’ testing on service members. It does not appear that
Defendants disagree. In fact, documents substantiate the CIA’s broader role in the
DOD/Army testing at issue. See, e.g., MKULTRA0000146141 0002-03
(Memorandum For: The Secretary of Defense Regarding Research on
Psychochemicals, dated 3 Dec. 1955 (acknowledging that the CIA has “maintained
close and effective liaison with various research and development groups in the
Department of Defense” and “has provided financial support for certain projects in
the field of psychochemicals being conducted by the Chemical Corps and the Office
of Naval Research.”)). Moreover, CIA information concerning its own use of
substances that also were used on military personnel as part of the Test Programs is,
as discussed above, relevant to Plaintiffs’ claims against other Defendants. Plaintiffs
have endeavored to narrow the scope of the substances at issue, which we believe
addresses CIA’s concerning about the scope of this topic. On the issue of the CIA’s
designation of its “administrative record,” we are entitled to testimony concerning
what material was reviewed in selecting the “administrative record” submitted to the
Court, which necessarily may require questioning about materials that may not have
been reviewed for inclusion. We don’t think that concept should be controversial.
Please let us know if you disagree.

With respect to scheduling, we will agree to defer Dr. Kilpatrick’s testimony until after the
DOD and Army have completed their document productions, assuming those productions are
completed in May as you have indicated. We also note that because Defendants have
designated Dr. Kilpatrick on each of these topics, the deposition necessarily will last more
than one day. You letter did not identify a designee for the CIA, nor did it propose times for
the Rule 30(b)(6) deposition of that agency. Please provide this information.

Individual Depositions

Thank you for providing dates for individual depositions. We note that Michael Peterson,
Paul Black and Joe Salvatore all have been identified by the DVA as Rule 30(b)(6)
_designees. Consistent with the parties’ prior discussions, with the exception of Mr. Black,
we propose that the individual depositions of these witnesses take place concurrently with
their Rule 30(b)(6) testimony. With respect to Mr. Black, he has been designated by the
DVA to testify on that agency’s behalf concerning Topics 3, 4, and 5. Plaintiffs would like
to take testimony concerning these topics soon. Your letter indicates that Mr, Black is
available at the end of May. Please let us know if Defendants will agree to produce Mr.
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Black as a Rule 30(b)(6) designee at that time, with the understanding that Plaintiffs may
clect to depose Mr. Black in his individual capacity at a later time orice we have had the
opportunity to review the DVA’s upcoming document productions, Given the fact that the
DV A still has not responded to Plaintiffs’ document requests directed to the Fourth Claim for
Relief — let alone provided a time table for completing its production — we believe that it is
premature to schedule the remaining Rule 30(b)(6) depositions at this time. We should
revisit the scheduling of these depositions once you provide further information about the
timing of the DVA’s document production,

Your April 6 letter indicates that Lloyd Roberts is available for deposition on May 4, 5,
and 6. Given Defendants’ ongoing document productions, which will not be complete by
that time, does Mr. Roberts have any additional availability after the first week of May?
Your letter also indicated that you would get back to us about Len Sistek’s availability. Do
you have an update on that item? Finally, Mr. Anthony Lee is identified in Defendants’
initial disclosures but no longer is a Rule 30(b)(6) designee. Accordingly, Plaintiffs would
like to add him to the list of individual deponents. Please provide dates on which Mr. Lee
would be available for deposition.

Case Schedule

As we have discussed before, it has become increasingly apparent that the current May 31,
2011 fact discovery deadline is unrealistic. Defendants still are in the process of producing
documents and additional productions may be warranted based on Plaintiffs’ evaluation of
the DTIC bibliographies produced by Defendants and the parties” ongoing discussions. For
example, it seems likely that the CIA will produce additional documents based on the
narrowed list of test substances and the partics may come to further agreements concerning
the scope of that aspect of discovery. Your letter acknowledges the importance of the DOD
completing its document production so that Defendants can prepare Dr. Kilpatrick for his
Rule 30(b)(6) testimony. Plaintiffs also need the benefit of Defendants’ production prior to
conducting depositions, and Plaintiffs’ experts cannot complete their analysis until
Defendants have completed the production of key information. Moreover, the DVA has yet
to begin producing documents related to the Fourth Claim for Relief in the Complaint.
Accordingly, Plaintiffs believe that the parties should come to an agreement modifying the
current case schedule.

To avoid undue disruption to the current schedule, Plaintiffs propose that the fact discovery
deadline (and concurrent disclosure of expert reports) be moved from May 31 to July 15,
2011. Plaintiffs believe that this medification should permit Defendants to complete their
document productions in advance of the depositions of Defendants’ witnesses and should
permit sufficient time for the parties” experts to consider that discovery in the development
of expert reports. Our hope is that extending the fact discovery deadline in this way would
not require the modification of any other current deadline governing this litigation, and that

s£-2981572



Case4:09-cv-00037-CW Document372-3 Filed03/15/12 Page9 of 9
MORRISON | FOERSTER

Joshua E. Gardner, Esq.
April 14,2011
Page Eight

the current dispositive motion and trial schedule could remain intact. Of course, the ability
of the parties to complete fact discovery in this proposed timeframe is dependent on
Defendants’ — including the DVA’s — ability and willingness to promptly complete the
production of documents. Accordingly, it is critical that Defendants keep us informed about
the ongoing status of their productions. Please let us know your thoughts on this proposal as
soon as possible,

Miscellaneous Issues

We have received Defendants’ “Supplemental Rule 26(a)(1) Disclosures.” We assume that
these supplemental disclosures replace rather than augment Defendants’ prior Rule 26(a)(1)
disclosures, and that Defendants® prior disclosures no longer are operative. If you could
confirm or correct that belief we would appreciate it.

* * *

I'look forward to Defendants’ response to the issues raised in this leiter. As always, please
reach out with any questions.

Very truly yours,

Gordon P. Erspamer

ce: Kimberly Herb
Brigham Bowen
Lily Farel
Judson O, Littleton
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I did guality control, primarily in
recordkeeping. I also did a significant amount of
the research into the wvarious exposures that service
members could receive while on the battlefield and
specifically concentrated on some of the testing and
experimentation and wvarious exposures to what I'd
like to call substances, as opposed to weapons.

Q Could you explain a little bit more what
you mean by tests and experiments involving
substances?

A Well, I mean, primarily, the reason I'm
here is because I was doing or at least overseeing a
lot of the research on people who were involved in
chemical and blological experiments that were being
conducted by the Department of Defense.

0 And during which time were those
experiments being conducted?

M3. FAREL: Objection; wvague.

BY MR. PATTERSON:

0 The experiments you just described, what
was the time frame of those experiments?

A I did research on two specific cohorts.
The cohort that 1is relevant to this case would be
the Edgewood volunteers, which goes from 1955 to

1975. And then I also was the principal
Page 14
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0 What about for callers who were at
Edgewood Arsenal?

A Ultimately, a fact sheet was written for
the Edgewood experience. And it talked to the
recruiting process, the types of things that people
would have participated in. And then we would
essentially go into the database and extract out
what an individual had been exposed to.

O So information about individual exposures
were customized for these fact sheets?

yiy No, not for the fact sheets but for
individuals. If an individual sought information,
we would customize the information we had for what
they had participated in and been exposed to.

The fact sheets for Fdgewood and some cof
the other siles were more into describing the —-- the
general experience that was going on, what was
happening. We didn't get into any particular test
in those. We were able to do it more diverse for
the SHAD/112 because they were discrete tests, they
had names, people remembered those names. They were
assoclated with a certain number of vessels or
things like that.

And so it —-- and different things were

done in different -- on different tests.
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Edgewood was, you know, sort of we're
going to bring some folks in, and we're going to do
a variety of administration of wvarious substances.
Maybe they were going to do eqguipment tests, you
know, and things like that.

And so we described that generally, and
then we would provide them with the information on
what they had personally been exposed to.

Q So the individual exposures tLhemselves
were not included in the fact sheets for Edgewood
veterans?

A And they weren't -- individual exposures
weren't included in any fact sheet. It was just
that we did, to a certain extent, talk in the
SHAD/112 fact sheets about the substances that were
used for the entire test or trial, simply because it
was a one-time thing, and everybody was likely -- or
potentially exposed to what was being used.

Edgewood was far more diverse.

0 But you had said earlier that you would

give individual information about exposures to the

veterans.
A Uh-huh.
0 How would you do that if it wasn't

included in the fact sheet?
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essentially an office sanctioned explanation of the
substance and what its either -- its acute and
potentially chronic effects would be. And we took
that from the medical literature.

Q Do you know who wrote the fact sheets?

MS. FAREL: Objection; calls for
speculation, vague.

THE WITNESS: I participated in the
writing of all the SHAD/112 fact sheets and the
initial version of the Edgewcod fact sheet. And we
had several physicians on staff who were the ones
who wrote the health effects summaries.,

BY MR, PATTERSON:

Q " So let's start with the SHAD fact sheets.
Who else participated with you in writing them?

MS. FAREL: Objection; relevance.

THE WITNESS: Let's see. Initially, I
started out with an individual by the name of Terry
Garner. He didn't stay with the organization very
long after that. And I had an individual by the
name of Walt Lynch. And these are all contractor
personnel.

And then my final primary assistance came
from an individual by the name of Roy Finno. And I

would get assistance from various other pecple in
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And then we eventually went back out to Dugway.

Q And for which investigation were you going
to these locations?

A SHAD/112. Once we started looking at
Edgewoed volunteers, I was involved in suggesting
places that we might want to expand beyond Edgewood.
But I didn't specifically go on any of those trips.

o) So you did go to Edgewood Arsenal to
review documents?

A Yes.

MS. FAREL: Objection; wvague.
BY MR. PATTERSON:

0 Did you go anywhere else?

MS. FAREL: Same objecticn.
THE WITNESS: For?

BY MR. PATTERSON:

Q For the Edgewood Arsenal tesl veterans
investigation.

A No.

Q When you were searching for documents

during the investigation for Edgewood Arsenal
testing veterans, what were the testing locations

that were coming up?

A Well, there were a number of people who
were sent Lo Fort Detrick. We started to get some
Page 74
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indication of some of the stuff at Bragg and Eglin.

0 Fort Bragg?

A Fort Bragg, Eglin Air Force Base,
McClellan, things like that. So we started trying
to pull the string to figure out where any extant
records might be at those installations.

Q So during your investigation into Edgewood
Arsenal testing veterans, you were also looking for

records for testing that occurred at those locations

as well?
MS. FAREL: Objection; wvague.
THE WITNESS: Yes, vyes.
BY MR. PATTERSON:
Q Were there any other testing locations

included in your search?

A There was a long list of Lesting locations
included in our search. Because we were -- you
would go one place, and that would refer you to
someplace else. And so0 we would -- we would go and,
you know, ask questions of folks who still might be
employed there and say, well, where else should we
go? Things like that.

That was more the folks that were actually
doing the pulling of the records and going through

and seeing what they could f£ind.
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Q And do you know who that was? Do you

remember any of the names?

A Andy Blackburn was the lead contractor
when I was dealing with this. And he worked for
Batelle.

0 Anyone other than Andy Blackburn?

A No.

0 And what is Batelle?

A Batelle is a company. Its formal name is
Batelle Memorial Institute. It's based in Coclumbus,
Ohio. And they are involved in research and

development of a number of things but have a
historic connection with the Army Chemical Corps and
dealing wilh biological and emerging diseases.

0 And what i1s this historical connection?

A Well, a lot of it is —-—- a lot of people
believe there's a revolving door between the Army
Chemical Corps and Battelle, that when Army chemical
officers retire, they go to work for Battelle.
That's not guite as common anymore. It used to be
pretty common.

0 So when you say that some pecople say
there's a revolving door, are you referring to
merely Battelle hiring former Army officers?

A Uh-huh. Yes, uh-huh.
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0 Do you know of any former Army officers
who were hired by Battelle?
MS5. FAREL: Objection; relevance.
THE WITNESS: I know a lot.
BY MR. PATTERSON:
O Who?
Well, now we're crossing into my current
job.
Ms. FAREL: T have objected on the grounds
of relevance. |
THE WITNESS: Yeah, okay. Because I've
got people —-- Battelle is one of my contractors now.
MS. FAREL: You can just answer to the
best ol your ability.
THE WITNESS: Okay. Ron Evans, Jim Xing.
That's going way back. Those are the ones T can
place right now.
They're expanding who they hire these
days, so —-
BY MR. PATTERSON:
0 And so what was Battelle's functicon as the
lead contractor?
MS. FAREL: Objection; wvague.
THE WITNESS: They were doing the actual

record searches.
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earlier?

MR. PATTERSON: Sure.

BY MR. PATTERSON:

Q So when you would see in the records that
a particular veteran who was at Edgewood, but the
records indicate that they were not exposed to a
particular substance, but they then contact DOD,
saying that they were exposed to something, how was
is handled?

A We would fall back on the records that we
had available at the time and essentially make a
statement that after thorough review of Department
of Defense records, we were unable to identify that
the veteran was exposed to any substance while
assigned to Edgewood. But we would then flag the
name in our database so that if something later got
added, that we could correct ourselves.

Q If they reguested a printout, would you
send them something?

MS. ¥AREL: Objection; vague.

THE WITNESS: Yes, because we did have
data -- we did have line entries that, you know,
actually, you know, identified the individual and
then said no tests. We could send them that.

BY MR, PATTERSON;:
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Sometimes we were given the actual compound that was
the placebo, and sc¢ there was a difference between
the placebo people and the no-test people.

0 And how were the placebo people handled
differently than the no-test people?

A Well, it would depend upon whether they
were consistently placebo people or whether they
actually did get some of the tesi substances.
Because the folks were there from 30 teoc 60 days, and
so they could have been participating in multiple
tests. And placebo person could be considered a no
test, but we wanted to break them apart simply
because the service member believed he'd been given
something. The no-test people, the records we had
was they just weren't involved in a test at all.

And so 1t was important to acknowledge for
the benefit of the service member that they had
participated in something, that that was, in fact,
the truth, that —-- you know, but that the records
indicated they had gotten a placebo or they —-- a
specific substance that was being used as a placebo.
Sometimes they were very specific.

Because it -- it wvalidated the fact that
they had participated in a test, and that was very

important for a number of the velerans, was just
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that somebody was validating the fact that they had
done something.

Q And were placebos by name listed in the
letters that were sent by your office?

MS. FAREL: Objection to the extent it
mischaracterizes prior testimony.
BY MR. PATTERSON:

0 When an Edgewocod test velteran would
request that you would send them a printout and a
letter, would you include the names of the placebos
in that letter?

A If we had them, ves.

Q The fact sheets that we discussed earlier

| that you were involved in, at least the initial

drafting of for Edgewood test veterans, did any of
those fact sheets discuss the possibilility of
psychological health effects?

A T don't believe that they did, but the
reason that we wanted Lo segregate the no-test from
the placebo was the fact that we did acknowledge
that there was a potential for a psychological
effect, just by participating. We had seen similar
things in the SHAD information.

0 So did you send any of the placebo

veterans information about potential psychological
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Q So are you following your counsel's
instruction not to answer?

A Yes, I am.

Q Ms. Morris, earlier, we were talking about
a database that was being created that would include
information about Edgewood test veterans?

A Yes.

Q Could you explain what exactly that
database is?

A Well, it's a computerized file. But it
was being created with a software known as Access,
which makes it something called a relational
database, where you can, through a series of
linkages and keys, pull out, I guess, customized
repeorts,

And so you would have a file on a veteran,
You would have a f£ile that would then link to that
veteran aboul everything that you knew about a
particular test or a series of tests or a substance.
You might have a file that would include the acute
and chronic health effects.

And so what that would then allow you to
do is to go in and guery the database with whatever
information yvou had and get a report.

And, you know, maybe yvou wanted to find
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out everybody who had been exposed to a particular
substance, everybody who came from a particular
unit, age, gender. Although I think the wvast
majority of these were men.

And so that's what I mean by a database.
Tt's essentially a framework for information where
appropriate things are linked and so you can ask it
questions, in the form of a query, and it will give
you an answer.

0 And are there different databases for
different test programs or different years?

A At the time that I was in the
organization, there were three databases. There was
the mustard-lewisite database, there was the
SHAD/112 database, and then we were building the
chem-bio exposures database. 1I've heard that they
have been combined, but I can't speak to that
directly.

Q So when you left, they were still three
separate databases, then?

A Yes.

0 And was there a certain criteria to decide
which testl veterans' test records would be sent to
which database?

A Basically, the mustard-lewisite database
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we weren't adding anybody to. That was considered a
legacy database that was useful for information but
it wasn't something that we wanted to tamper with.

The SHAD/112 database, if the exposure
could be tied to a known test as part of the
SHAD/112 series, they would then go on that one.

Everybody else went on the exposures
database. So it would have included people, not
only the Edgewood veoclunteers but other people who,
you know, might have participated in some other type
of activity and gotten an exposure.

0 So what other types of activities would
that be that were included in the -- we should
probably define that database with a good name.,.
What were you using?

A The chem-bio exposures database.

Q The chem-bio exposures database. What
other types of activities were included in there
that you just referenced?

A I believe that we added the information
that we got on the Bari, Italy, World War II,
because it wasn't in the mustard-lewisite database.
We also found some information about ammunition
handlers in the Southeast Asia theater during World

War II, where some chemical agents were, in fact,
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looks like it goes here or here {indicating).
0 S0 there was at least an informal

procedure?

A Uh-huh.

0 And what was that?

A It was to look at the time frame, the
circumstances, location. We had SHAD —-- or

potential SHAD participants coming out of the
woodwork for years, as it got a little bit more
exposure and publicity.

So we did have to sort of see. Because if
we felt that, you know, an exposure could fit within
the other two, we thought it needed to stay within
its cohort, rather than go into this larger database
that didn't necessarily have as many linkages and
could, in fact, have held multiple cohorts of
people.

Q S50 what was the particular guideline you
would use in that situation?

MS. FAREL: Objection; wvague.

THE WITNESS: If it —-- if the story that
came in sounded like the mustard exposures that we
had veteran recollections of and everything like
that, it went there. If it fit either time or boat

or land test or anything like that for the SHAD/112,
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we'd put it there. Largely because those are
studied groups, and you want to make sure that
you've got as many true members ©f the group
documented with the group, and then the rest would
go into the chem-bio exposure database.

BY MR, PATTERSON:

0 So 1f it was a close call, would the
default be to put it in the mustard and lewisite or
the SHAD/112 databases?

MS. FAREL: Objection; calls for
speculation, wvague.

THE WITNESS: I don't know that we had any
that were that close. There was —-— there was
almost -- I mean, as I recall, there was enough
information to say, okay, it's going to go into one
of these three slots, and it fits best here,

BY MR. PATTERSON:

0 And who was making these decisions on

which database to put information into?

A I was.
0 Were you the only person?
A If —— I mean, I would discuss it with the

folks who were working with me, but for the most
part, I was the one who was deciding which database

to put things in.
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petitioning veteran's information in the database.
We would also add everybody else on the list.

If they sent us a list of 25 people who
went off to do something that we were able to
connect with the conduct of a test, the veteran who
asked us to went on the list. We assumed everybody
else was with him, and so we added them too.

BY MR. PATTERSON:

Q S0 just to be clear, these are veterans
that that particular veteran said were with them?

A No, these were people who were on the
document that we were accepting as a record of
something associated with the test occurring.

Q And what about the chemical-biological
exposure database?

MS. FAREL: Objection; wvague.

BY MR. PATTERSON:

Q The same question I stated before. How
did you decide who to include?

A It was again somewhat open. Basically,
what we were doing was reviewing the documentation
that we could find to determine if something had
occurred that would c¢create an exposure. And if we
felt that it did, we added them.

We were following at that time the VA's
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rule of the veteran has the benefit of the doubt.

0 So what exactly does that rule entail?

A Well, if a call could go one way or the
other, the veteran is presumed to be the weaker of
the two parties. It's much like in contract law,
where if it has to go one way or the other, the
judgment is usually against the drafter.

ITn this case the rules are written by the
VA. 1If they could be interpreted one of two wavys,
the way that is most favorable to the veteran is the
one that they are to use.

0 So in applyving that rule to this

situation, you would include more veterans?

A Yes.
Q Did you ever exclude veterans from the
database?

MS., FAREL: Objection; vague.

THE WITNESS: I don't recall deing it. At
least not in the chem weapons one -- or chem-bio
exposures one.

There were a few in the land-based tests
up in Alaska, where we —-- well, let's see. There
was a couple in Alaska and one of them on the big
island of Hawaii. We found test officers' logs. So

we were able to pinpoint in some cases down to the
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0 What about the wveterans who you referred
to as the no-test veterans?

MS. FAREL: Objectiocn; wvague.

THE WITNESS: They would have been in the
database —-- excuse me. They would have been in the
database as no test.

BY MR. PATTERSON:

0 Would veterans who were a test subject for
one day be included?

A If we had the records that indicated that
they had been at the test site during an active
testing period and nothing to exclude them, they
would have been.

Q So what reasons would there be to exclude
them?

A Again, it would be the limited instances
when we had very detailed information about what was
going on on a given day, and we would also have
similarly detailed information about the person's
arrival and departure.

We didn't have that very frequently, and
so we consequently would not have excluded a lot of
pecple.

0 Were field tests included in the database?

MS. FAREL: Objection; wvague.
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BY MR. PATTERSON:

Q Do you understand what I mean by field
tests?
A I'd like a little bit more of an

explanation of what type of field tests you're
asking about.
MS. FAREL: Are you going to go through
each database individually again?
BY MR. PATTERSON;:
0 Let's focus right now on the
chemical-biological exposure database.
A Got 1it, okay.
Q S0 do you have any familiarity with the
term "field testing"?
A Yes, that would have been testing that

occurred other than at Edgewood.

0 Okay. 50 that's what I'm referring to.
A Okavy.
0 Would that testing be included in the

database?

A Yes. Once we found records on it, we
would include it.

0 And where did you search for those

records?

A We found an awful lot of them at Edgewood.
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A The Department of Defense.

Q And then what would happen? Would you

review 1it?

A We actually reviewed it before we imported
it. And, you know, made sure that it was the kind
of stuff we were looking for. And then we would go

ahead and import it into the database.

And if there were any additicnal linkages
that we thought we saw, we'd, you know, make those
and go from there. And then essentially, we
sneaker-netted CDs over toc the VA. We hand-carried
disks. Sorry, new Jjargon.

0 So you were giving the VA CDs of the
database?

A We were giving them CDs of each addition
to the database, so that they would essentially have
the information in toto with the collection.

They were doing all sorts of things about
how they wanted to keep a database and everything
like that. And it was just easier to give them the
information. We would run a few queries for them if
it was something complicated.

But they weren't ready to handle a

database as late as 2007.

Q Did you ever send the VA the actual test
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records that were being found?
A The CDs had images of the test records.

Q Is there anything else that was included
on the CDs?

A No.

0 So it was the addition to the database and

images of the records?

A And images from the additions.
0 Who was creating the CDs?
A Battelle as a deliverable of their

contract would create two CDs, one of which we got
and one of which we gave to the VA.

Q Were there ever any problems in the CD
creation with Battelle?

MS. FAREL: Objection; vague, relevance.
THE WITNESS: Not that I'm aware of.
BY MR. PATTERSON:

Q Were fThere any procedures in place to
address any problems that might arise with the
relationship with Battelle?

MS. FAREL: Same objection.
THE WITNESS: Other than essentially
enforcing the statement of work in their contract,

no.

BY MR. PATTERSON:
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finding in numbers and that type of thing.

0 And when did this investigation into the
Edgewood Arsenal-related testing start for your
office?

A It would have been within the year after
we quit doing the active investigation for SHAD/112,
which we did that -- we ended active investigation
SHAD/112 at the end of June 2003, and we started
working with Mr. Lee's organization to try and get
the contract in place and everything like that. And
then once that was in place, we were able to, you
know, send them out to do this.

S50 probably about 2004.

0 And why did vou start that investigation?

MS. FAREL: Objection; vague.

THE WITNESS: Because the law that had
required us to essentially complete the SHAD/112
investigation, I mean, we would have finished it
anyway, but there was a law on the books at that
point. And the GAO had done a very thorough review
of our process at that point in time.

The law indicated that we needed to
continue beyond SHAD/112.

BY MR. PATTERSON:

0 And what law is that?
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A It was part of the Stump Authorization
Act. Because we were required to report to Congress
under it too. I just remember it was section 709 of
that law.

0 What did that section require the DOD to
do?

A To work with veterans organizations to
identify other people who were perhaps similarly
exposed, I think was the way it read.

0 And so you've read this law?

A Yes. I just can't remember what PL it is
right now.

Q So is that essentially the time when the
investigation began?

A It's the time when we started, you know,
really rolling forward. When we were doing
SHAD/112, we knew about the records that were up at
MRICD, and we referred people to them. But -- you
know, so that was sort of where we started.

And then we built on that. Sc 2003 to
2004, about that time frame, is when we could
dedicate the resources to it.

0 Were there any initial memos circulated
regarding that legislation?

A I don't recall any. I mean, there was a
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at Edgewocod?

A Every one that we could actually identify
by its chemical name.

Q And who wrote these descriptions?

A They tended to be written by our staff
physicians, using commonly available medical texts.
We got a lot of information from the agency for
toxic disease substances registry. There's other
words in there. They're part of the Centers for
Disease Control.

Q Did those physicians review the test
records that you were retrieving?

A Not necessarily, unless Lhey were curious
as to how something might have been administered and
if that route of administration made a difference in
what the acute and chronic effects would be.

) Would information about the effects
experienced at the time of the test be included?

MS. FAREL:;: Objection; wvague.

THE WITNESS: We did not tend to include
the information that might be in test records. We
just acknowledge whether or not test records
existed.

BY MR. PATTERSON:

o) So short-term effects indicated in the
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test records would not be included in these
descriptions?

A Unless there was a note off to the side
that -~ but these letters tended to be not alarmist.
You know, the idea is, you know, we've been going
through these records, we've determined that vyou
were exposed to such and such about this time. You
know, we'd like to offer you a free checkup at your
local VA, please bring the letter with you. And
then we would have given the information to the VA
for distribution through health channels.

0 And why weren't the letters being drafted
to be alarmist?

MS. FAREL: Objection; calls for
speculation.
BY MR. PATTERSON:

Q If you know.

A That's pretty much good public relations,
especially when we had no indications that the
pecople receiving them were significantly affected by
the exposures. You know, you can scare the living
daylights out of somebody telling them medical
information that they don't understand, and over the
years, both the VA and our office in DOD had gotten

a considerable amount of experience in how to give
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people informaticon to which they were entitled,
without scaring them to death, and then making
available to them somebody who could talk to them
intelligently about their concerns, 1f they had
them. That's one of the reasons we kept the hotline
open.
MR. PATTERSON: A1l right. Why don't we
take a break.
(Recess.)
BY MR. PATTERSON:
0 Ms. Morris, did you speak with anyone
during the break?
A Just counsel, and we were noting the time
and how much time was left.
Q Did you discuss the subject matter of your

deposition with counsel during the break?

A Briefly.
Q What did you discuss?
MS. FAREL: I'1ll object to the extent —- I

will instruct you not to answer, but you can answer
if we discussed the substance of the deposition. I
think that is what counsel is asking.
BY MR. PATTERSON:
0 Yes?

A I don't think so. I think what I did was
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wouldn't say I was the sole author, but I was one of
them.

0 Let me direct your attention to the last
sentence of the first paragraph, which says, "The
study did not detect any significant long-term

health effects in Edgewood Arsenal volunteers."

A Okay. Which paragraph?

0 The first paragraph.

A Oh, here, okay. 0Okay. Right.

0 And which study is this referring to?

A This would have been an Institute -- the

Institute of Medicine studies that were published
between 1982 and 1985 on various participants at —--
in Edgewood studies. This was a follow-up series of
reports that IOM did based on what agents people
were exposed to.

Q Let me -- keep that handy, but please
refer to Exhibit 463, the second page. This is the
sentence we discussed earlier regarding the TOM
documenting an increased rate of sleeping problems,

Is this the same study referred to in the
fact sheet at exhibit -- at previously marked
Exhibit 2967

A Likely 1s the same study or series of

studies.
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MS. FAREL;: 463 .

THE WITNESS: 463. So I have no idea, vyou
know, which one came first.

BY MR, PATTERSON:

o) Do you know why the sentence "The study
did not detect any significanit long-term health
effects in Edgewood Arsenal volunteers" was included
in the fact sheet at previously marked Exhibit 29867

A That was the view that we held. The key
word here is "significant."

0 What do you mean by that?

MS. FAREL: Objection; wvague, calls for
speculation.
BY MR. PATTERSON:

0 You just testified that it depends on the
word "significant."

A Right. Those of us that have worked with
agent have always taken the position that if it
deoesn't kill you, you're going to be fine.

Q So you would define "significant" as it
would kill vyou?

MS. FAREL: I'm going to object as a
mischaracterization of prior testimony.
BY ME. PATTERSON:

9] How would vyvou define the word
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Page 56

benefits decisions or healthcare decisions, and the
database being constructed on a DoD website was not
terribly easy to have it interactive with the VvA, IT
system.

So with that agreement, that the DoD would
provide what I've gone through, the VA said that they
would build whatever they needed for their healthcare
delivery or decision, disability decision processes on
their side, and DoD really had no need to have
awareness of that information.

Q. Well, was it your understanding that at the 10:53:58
time this database was compiled, with respect to the
chem-bio exposures, that the DoD was under any
obligation or instructions to notify the participants
with respect to the tests they were involved in?

A. The agreement that we had from the beginning
of Project 112/SHAD with the VA was that DoD would
identify the individual, the test, the location, the
time, the agent, and provide that information to the
VA. The VA would then make every effort to be able to
get an address for that individual, notify the
individual and essentially inform the individual of
what is known and ask if they had any health concerns,
that they should contact the VA.

This was done, again, as we started with
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receive mode for this information and able to take
action to work to notify the veterans who were being
identified.

Q. And can you explain why the Department of 11:15:05
Defense itself did not undertake the notification
responsibility?

A. Again, the discussion that we had very early
on -- and "we," I mean myself and mainly Mr. Tom
Pamperin from the VA, from the disability side, and
Dr. Susan Mather, who was my counterpart on the DoD/VA
deployment health work group co-chair -- she's on the
VA clinical side -- was that DoD would do the work to
identify the individuals, agent, date, chemical
exposed, all that information, provide that to the VA.
The VA would then work to notify the individual
because the notification was going to include an offer
to come to the VA for evaluation.

Q. Did you have discussion with the VA about 11:16:08
which of you had a legal obligation to do the
notification?

A. The discussion did not discuss a legal
responsibility but it discussed the notifying -- it
was logical that the notifying agency would be the one
that would have the legal authority to provide care to

that individual. And for the majority of these
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Q. So it's your belief that for the wvast 11:18:19
majority of the test participants, they would have
needed either a regulation change or a statute change
to be entitled to TRICARE?
A. Yes.
MR. GARDNER: Objection to the extent it calls
for a legal conclusion.
BY MR. ERSPAMER:
Q. And did you ever attempt to determine what 11:18:40

percentage might be eligible for TRICARE?

MR. GARDNER: Objection. Compound.

THE WITNESS: The majority of the individuals,
again, when we started under Project 112/SHAD, were
identified by service number. And so it was very
difficult to know who these individuals were because
current records are not organized by service number
but by social security number, and there's no Rosetta
Stone translation between service number and social
security number. So it would have been another huge
undertaking to try to determine if any of these
individuals were eligible for care in the DoD system.

I think that as we put information out, and
certainly in the notification letter that the VA sent
out, we referenced information on the DoD website

about the testing, and there was an ability for
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individuals to call and talk to a help desk operator,
if you will, a call center for further information.
So we believe that we had multiple ways of people who
felt they were eligible for care in DoD could contact
DoD, and we could deal with them on an individual
basis.

But as we're dealing with 1,000 -- or
thousands of individuals, we're looking at what made
sense for the process to be started.

BY MR. ERSPAMER:

Q. Isn't it the case that TRICARE is generally 11:20:17
acknowledged to be a higher quality healthcare system
than the VA healthcare system?

MR. GARDNER: Objection. Vague. Objection.
Calls for speculation. Objection. Lack of
foundation.

THE WITNESS: VA has been rated one of the top
healthcare systems in the nation in a very recent
poll, and Dr. Ken Kaiser, who worked to turn around VA
healthcare, probably some 20 years ago, has been
heralded as a real dynamic leader. So I think that,
while there may be a perception of VA healthcare is
not high quality, the reality is that it's one of the
best healthcare systems in the nation.

BY MR. ERSPAMER:
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wanted to call DoD.
Q. You personally made comments on these draft 11:36:43
documents; correct?
A. I know that I looked at them on multiple
occasions. I mean it was a routine process of --
Q. And you had -- you were the person that gave 11:36:55
ultimate permission from the Department of Defense
with respect to the final edition of these documents;
right?
A. In the DoD chop chain, if you will, I was the
final chop on that chain.
Q. So the buck stopped here? 11:37:14
A. That's right. If I said it was good to go,
then the VA was happy with it.
Q. Do you recall particular issues coming up 11:37:21
with respect to the content of the notice to go out to
veterans? And I would include the FAQs and any other
documents that were to go to the veteran.
MR. GARDNER: Objection. Vague. Overbroad.
THE WITNESS: The challenge on all of these is to
give enough information that the individual looking at
it would know what it is we're talking about and not
to go terribly long or in depth so that they would
lose interest and not complete reading the area, and

that was always a difficult area because we used to
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human subjects, and, you know, what an informed
consent must contain as medical ethics have evolved
over the years has changed too.

Q. And there's a generally accepted meaning in
your -- in the medical industry about what informed
consent means, although it might have changed over
time; is that correct?

MR. GARDNER: Objection. Vague. Lack of
foundation.

THE WITNESS: And if you're talking about
informed consent for research -- and I think it's
probably better to try to focus that because informed
consent, as I said, is multiple other uses -- I think
that the key element is -- is that the patient -- the
study subject needs to be aware of the risks and
benefits of participating in that study.

BY MR. ERSPAMER:

Q. And in your review of documents, I take it
you've seen some statements made that the -- at least
some of the tests were not conducted with informed
consent; correct?

A. All of the materials that I looked at had a
requirement for -- had an informed consent form, and
I've looked at some patient study files that all of

them had an informed consent signed by the patient and

Page 83
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THE WITNESS: If there's a product that would be
useful to apply to the healthcare for DoD eligible
people today, then we certainly wouldn't base getting
or not getting that product on cost alone. I think as
we take a look at health outcomes of some of those
categories of patients you're talking about, there
would be no application of that knowledge within the
DoD system today. So it wouldn't be a product that
DoD would request be able to produce for us.

MR. GARDNER: Would now be a good time for lunch?

MR. ERSPAMER: I just want to finish this off,
and I think I'm just about done.

0. Have you ever asked Battelle, when it goes 12:22:42
through its process of researching records around the
country, to compile information that captures diseases
or conditions of veterans who were exposed to chemical
or biological weapons during the tests?

A. Part of what Battelle is asked to bring back
is is there any indication of any untoward health
event, an unexpected health event at the time of that
testing, and I specifically ask Mr. Dupuy about that
because he is an individual who works in that database
on almost a daily basis. And he said that they have
had really nothing that has been entered in there of

something that looked to be out of the ordinary or
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unexpected from the agents to which people were
exposed.

I also looked at some health medical records
of individuals who were tested, and it clearly had, as
part of that medical record, information about that
individual care that was provided at the time, and
obviously, our agreement with the VA is that those
records are available to the VA when it comes to
either providing care or making a determination. It
isn't just the name in the database is the only
information DoD provides.

Q. Do you have any information that the VA is 12:24:30
actually following up and looking at the database and
determining service connection or health needs for
veterans?

MR. GARDNER: Objection. Beyond the scope of the
Rule 30(b) (6) deposition. Lack of foundation.

THE WITNESS: I know that, again, Mr. Dupuy gets
from the VA one to three times a week, inquiries for
validation of a veteran that they have looked and
don't see them on the database. I know that we get
phone calls on our call center that veterans are
asking for information, probably one or two a week,
and they're wanting to know if they're in the database

or not, and if they are, they are referred to the VA
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agents, nothing that we've been able to see in medical
literature indicates that there should be expected,
untoward medical events in these individuals, and that
is looking at, again, very small amounts of medical
literature. There really are no studies on long-term
health effects, say, of BZ or even LSD, if you will,
because they've just not been done in the civilian
side, and mainly because many of these agent civilians
we've not had access to.

So while somewhat reassuring that the
medical literature doesn't say there are recognized
health effects from this sort of exposure, that does
not mean that individuals exposed may not have an
unusual or an individual response that is an untoward
medical event. The only way that can be diagnosed is
to look at those individuals one at a time and
evaluate them completely.

And so telling people what they were exposed
to, which is the project that we have under way with
the VA, is an attempt to bring them in and to look at
them one at a time to say, "Is there a medical
condition that a preponderance of evidence, which is
50 percent or more, would indicate it's service
connected," and if so, then the VA has a system to

provide them not only care but disability if they are
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in fact disabled.
BY MR. ERSPAMER:
Q. Well, you said a lot of things -- are you 14:59:55
done?
A. I'm finished with that.
Q. You said a lot of different things. Let me 14:59:59

see if I can try to follow up on that answer. Try to
actually focus in on the question specifically that
I'm asking. It would help us move along.

I take it, then, that you're not aware of
the studies that show that individuals who merely
participated in the tests were subject to an increased
risk of developing posttraumatic stress disorder?

A. I've read the study on posttraumatic stress
disorder in test subjects. Dr. Paula Schnurr is
really a world respected researcher. I've been in
several meetings with her, looking at developing
research protocols for PTSD treatment for returned
OEF/OIF veterans with the VA, and I've read her two
studies in fairly small numbers of veterans who were
test participants. And very clear if they didn't know
what they were exposed to, believed that there was a
requirement for secrecy, that those were predictors
for subsequent PTSD.

Medically to have PTSD -- and I'm sure
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(A recess was taken from 3:19 p.m.
to 3:23 p.m.)

THE VIDEOGRAPHER: Here marks the beginning of
Tape 4 of Volume I of the deposition of Dr. Michael
Kilpatrick, and the time is 3:23 p.m.
BY MR. ERSPAMER:

Q. Getting back to the 1990 regulation for a 15:22:20
moment, the elements in the database for the chem-bio
exposures include identifying information regarding
the veteran; correct?

A. Correct.

Q. They include the substance to which the 15:22:37
veteran was exposed; correct?

A. Correct.

Q. And they include the doses, at least on the 15:22:42
records that are available, the doses that the veteran
got of a particular substance; correct?

A. Correct.

Q. Did it include the mode of administration, 15:22:51
whether it was by injection or inhalation or some
other mode of exposure; correct?

A. Correct.

Q. Did it include, for example, intraspinal 15:23:01

injections?

A. I'm hesitating because the only thing that I
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I've seen in the National Academy review of
literature, again, that was the process that followed
this memorandum, and this memorandum was not a
directive for, essentially, the search that we
conducted starting in the mid 2000s.

BY MR. ERSPAMER:

Q. Okay. Does the task of work that you 10:07:21
assigned to Battelle include only military subjects of
the chemical and biological tests?

A. The scope of work is to identify military
personnel who were involved, vyes.

Q. And you understand, in looking at 10:07:36
Exhibit 317, that the Chemical Corps Medical
Laboratories was involved in the private contractor
work using chemicals and drugs on individuals;
correct?

MR. GARDNER: Objection. Vague. Objection.
Beyond the scope of the Rule 30(b) (6) deposition
notice. Objection. Relevance.

THE WITNESS: Again, not having seen this
document until this point, my read of it is that these
were not military personnel who were the test
subjects. I would have to confirm that with other
documents than what's here, and that probably would be

the contract that was written would have to be
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THE WITNESS: All the information we have about
the agents is listed, and that would include the EA
numbers as well as the, if you will, the generic name
of the agent.
BY MR. ERSPAMER:
Q. And how do you handle a wvariance of a 11:07:37
chemical, like the amaliyite form of LSD versus other
forms of LSD?
A. Again, it's whatever information would be
available that if it was there, that would be listed
in the search that was done to identify the people and
what they were exposed to. Any variation of that
information would be put into the database.
Q. Separately? 11:08:10
A. It would be under agent area. So it would be
by individual. We don't, in the database, have a
separate cheat sheet. So all this information would
be under individual. It would be what were they
exposed to, and then that exposure would list that
information, and then it would get into dose if that's
available.
Q. And the dose information that's available 11:08:32
that's contained in the database is drawn from the
individual files of the veterans?

A. Yes, it 1is.
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show all the doses of individuals in a database for a
given substance? Like EA 1729, for example.

A. If the database is arranged -- and I'm not a
really good IT person, but the database is set up that
if you put in an EA number, you will get a listing of
all the individuals who were given that agent. So
organized by agent. You could then go individual by
individual to see what dose they were. It would not
give you the range of, say, if they were 20 people, of
what they were. You would have to look at each
individual record to see each individual dose.

Q. So you'd have to manually look up the dose 11:11:02
ranges for a particular substance?

A. Right. You would have to do that. Again,
the database is designed for making determination --
healthcare determinations or disability, service
connected determinations for an individual.

Q. And with respect to your quality control 11:11:20
process for the database, did you make any attempt to
compare the numbers, dose numbers in the individual
files with the dose numbers reported in the reports
and other more generic documents?

MR. GARDNER: Objection. Vague.

THE WITNESS: Again, I would depend on -- from

the analyst. I have that that was in fact done. I
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process we learned about the concern on
Mustard-Lewisite from the VA. We also learned the VA
was concerned about other chemical agents, and our
information at that time was that nobody is doing
this. It looked like a good process to go forward.

In fact, the 2004 GAO report really
validated what we were suggesting to the Department of
Defense, that as an office, that there should be one
portal between DoD and VA to transition the
information of individuals and what they were exposed
to, and we offered Force Health Protection and
Readiness to be that to the Department of Defense, and
that was part of the deal that was struck with
acquisition technology and logistics because they were
the existing agency today at that time when that
report came out that was involved with chem-bio
testing and research in the Department of Defense back
from, essentially, World War II forward.

So that really was the foundation for the
contract with Battelle.

Q. Who were the GAO representatives that were in 11:19:54
your office for -- I think you said for approximately
a year?

A. You know, I don't remember their names. I'm

sure they're on the GAO report.
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THE WITNESS: There may have been multiple
letters. I think for SHAD, for example, there were
letters for specific tests that were developed and
fact sheets for individual tests. And so there was
much more ability to individualize because we knew
what the location was of the individuals that were
identified. For these other chem tests in particular,
it's a little bit more generic. And so I think that
the personalization of the letters were in the
categories of Mustard-Lewisite, chem-bio, and there
would be more general information.

Part of the issue was, particularly on the
chemical side, there was so many various chemicals
used, and trying to put that in a single letter to
people couldn't personalize it, almost too much
information, and so those letters would say, you know,
"Please call us for specific information in your
case."

BY MR. ERSPAMER:

Q. Okay. And do you recognize these exposure 13:27:

locations as locations that were encompassed within
the Mustard Gas portion of the Mustard Gas database?

MR. GARDNER: Objection. Beyond the scope of the
Rule 30(b) (6) deposition notice.

THE WITNESS: These are sites that have been

22
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research facilities. I think that under the chemical
side, that is separate, and it would be a sponsoring
agency, if you would. So I think that it leaves it
open, not to just one specific research area but
wherever that research may be done.
BY MR. ERSPAMER:

Q. And I think I probably know the answer to 15:35:17
this, but have you seen any approval documents with
respect to the secretary of the Army's approval of any
specific proposal for human research?

MR. GARDNER: Objection. Beyond the scope of the
Rule 30(b) (6) deposition notice.

THE WITNESS: No, I've not seen any of those
documents, nor did I search for those.
BY MR. ERSPAMER:

Q. Okay. Now, returning to Paragraph 2 -- a.(2) 15:35:41

of Exhibit 96-A on the first page, with respect to the
topic of consent. It says, first of all, you'll see
that "the human subject shall be in writing," and then
at the end of that sentence it says that the consent
"shall be signed in the presence of at least one
witness who shall attest to such signature in
writing.™"

Have you ever seen a consent form with

respect to a participant in a human experimentation
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which was witnessed by someone who signed it?

MR. GARDNER: Objection. Beyond the scope of the
Rule 30(b) (6) deposition notice.

THE WITNESS: Yes, I have, and most often the
witness tends to be the researcher who is explaining
the study to the individual. So -- and in preparing
for this, I've looked at documents from Edgewood of
informed consent forms as we discussed and looked at
yesterday, signed by the individual participant and
signed by another individual that was my presumption
was the researcher.

BY MR. ERSPAMER:

Q. And are those consent documents part of any 15:37:30
of the records that you maintain, such as a database
and related documents?

A. Those records have not been maintained by
Force Health Protection and Readiness. They are
actually maintained at the research facility. We have
documents from Mr. Lloyd Roberts is his name who has
provided those documents to individuals when they've
written him under a FOIA, Freedom of Information Act,
request or a request for documents of what is it that
they were exposed to during their research. His
comments were that he has done a large number of

these. I don't have a specific number. I'd have to
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BY MR. ERSPAMER:

Q. Well, isn't it a fact that the VA commented
on the fact sheet?

A. We would share that and allew them to
comment. But, again, since it's our fact sheet, it
would be our final decision on what would be there,

Q. And it was you who communicated‘the DoD's
views about the fact sheet back to the Departiment of
Veterans' Affairs; right?

A. You know, there were a lot of back-and-forth.
I'm not sure 1 specifically remember. If there's an
E-mail that says that, then certainly -- I mean I know
I communicated a lot with them. There were others who
also worked these issues. So I wasn't the only one,.

Q. We'll go back to that, but the third
paragraph has highlighted on the two words "low dose
exposures."”

A. Uh-huh.

Q. Do-you remember insisting to the Department
of Veterans' Affairs that the fact sheet used the
words, the term "low dosage™ in front of "exposures"?

A. T can't specifically remember that
insistence, but I know that I was -- you know, we had
a lot of dialogue about what constitutes a low dose.

It wasn't just for chem-bio areas, but it was for

09:43:54

09:44:05

09:44:30

08:44:45

Page 521
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multiple other exposure levels, and I think that as we
talk about low dose, a lot of that was derived from my
talking with researchers who were involved with
chemical and bioclogical exposures, asking particularly
as they were lcooking for what were effects of agents,
as you do animal studies, low dose are those that
cause effect but do not have a lethal dcose effect on
the animal, and that, I think, is a definition. We
had some dialogue. I was trying Lo stay with the
scientific definition of low doses that was used by
researchers of the chemical-biological area.

BY MR. ERSPAMER:

Q. Well, as a matter of fact, you never reviewed 09:46:03
the dose information of the actual doses administered
to participants in the chem-bio tests as of the tTime
this letter was written?

MR. GARDNER: Objection. Vague. Are you asking
as a 30(b} (6) designee, "you" meaning the Department
of Defense or he as —--

BY MR. ERSPAMER:

Q. No. I'm asking you as an individual. At the 09:46:26
time the fact sheet was prepared in 2006, you had not
actually reviewed the actual doses of the -- relating
to the participants in the chem-bio tests; correct?

A, I had not seen the documents that I read in

Page 5322
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60,000 people.
BY MR. ERSPAMER:

'Q. Did you, at any time before this fact sheet 09:49:23
was compiled, actually go through all the availabkle
exposure records relating to participants in the
chem-bio experiments including Mustard Gas and
Lewisite?

MR. GARDNER: Objection. Vague. BAnd, once
again, Mr. Erspamer, do you mean Dr. Kilpatrick as an
individual or DoD?

MR. ERSPAMER: It's wvery clear. "You."

MR. GARDNER: No, that's not clear. Okay. Then
I will object te the extent you're asking as an
individual. Lack of foundation. To the extent you're
asking as DoD, go ahead.

THE WITNESS: Again, the documents that were
locked at by me at the time that this fact sheet was
prepared certainly was the infeormation that we had
from the Project 112/SHAD database, and I was very
familiar with that and had looked at all those
pertinent documents.

As we took a look at the Edgewood data, it
really was the Institute of Medicine studies that I
had looked at in understanding those health effects,

and that's why that reference is certainly in here.
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This was a point where we were working and had an
approximate number of 7,000, I certainly did not have
all of the records to provide to the VA, but that was
a fact sheet that was being developed for that
purpose.

BY MR. ERSPAMER:

Q. Had you.personally reviewed any of the 09:50:46
results of the animal tests regarding the test
substances at the time the fact sheet was prepared?

A. I had not looked at the animal testing, no.

Q. Were you aware from any scurce that the 09:51:02
EA-3167, which is a BZ wvariant test in lab animals,
had resulted in deaths?

MR. GARDNER: Objection. Vague. Objection to
the extent it mischaracterizes the evidence.

THE WITNESS: Again, in talking to -- and 1 would
have to go back and lock at some of the deocuments I
have. I talked with a senior resecarcher, director of
research who was involved with chemical-biclogical
testing, particularly in animals, and I was really
told very clearly that studies would start with a dose
that would essentially produce death in those animals.
That's considered high dose.

They would then move down where there was

not an LD-50, and they would, you know, not try to
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bother doing research where there was no effect on the
animal. So low dose, as I said, the scientific
definition of that is getting at those areas below the
LD-50.

BY MR. ERSPAMER:

Q. Where is that scientific definition laid out
with respect to low dose that you just described?

A. Again, that is in the documents in the
resecarch papers that were produced by researchers
working these issues, and T could work to try to find
those for you, but their operaticnal definition is
that high dose is one that has an LD-50. Tow dose is
things below that.

Q. And as you sit here today, you can't identify
any specific documents which define low dose in the
fashion you just described; correct?

MR. GARDNER: Objection. Mischaracterizes
Dr. Kilpatrick's prior testimony.

THE WITNESS: No. There are research papers
which I reviewed that had to do primarily with anthrax
and botulism because that was an area of concern and
as we were looking at high dose versus low dose
exposures, those were the operational definitions in
those research papers.

BY MR. ERSPAMER:

09:52:182

09:52:55
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MR. ERSPAMER: His service file or VA file.

MR. GARDNER: Objection. Compound.

THE WITNESS: I can tell you I've not reviewed
any VA files of any individuals. The individuals that
I looked at were in the bkinder, and as I said, I
wasn't looking for names. I was looking for content
of the information.

BY MR. ERSPAMER:

Q. Let's look at this letter in a little more 13:40:14
detail.

A. Uh-huh.

Q. On "Information About the Tests,” the first 13:40:20

sentence says, "The tests at Edgewood Arsenal exposed
participants, with their consent, to a number of
different chemicals.” Was there disagreement or
discussion about using the statement "with their
consent” in this letter?

MR. GRRDNER: Objection. Vague.

THE WITNESS: Again, we were trying to reflect
what we had documentation of, and at that point we had
the consent form signed by individuals. Soc I think
that's why that was included.

BY MR. ERSPAMER:
Q. Okay. You were aware that various government 13:40:58

entities had made determinations as of 2006, this
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point in time in 2006, that there had not been
informed consent, were you not?

MR. GARDNER: Objection. Mischaracterizes the
record.

THE WITNESS: Again, reviewing the records that I
saw, it was an informed consent form that had been
signed. This says, "with their consent," not informed
consent. So maybe there‘s.some wordplay here, but I
think that the focus was whether they were knowingly
involved or not.

BY MR. ERSPAMER:

Q. Were you aware of a point in time when 13:41:43
General Creasy issued an order requiring wvarious Army
organizations to produce a guota of volunteers every
menth for the tests?

A. I'm not aware of that order. I know that
there was recruiting processes that went on for
volunteers.

Q. Were you aware Lhere came a point in time 13:42:08
where they could not get enough volunteers and a quota
was imposed?

MR. GARDNER: Objection. Compound.

THE WIfNESS: No, I'm not.

BY MR. ERSPAMER:

Q. Why was -- let me ask it a different way. 13:42:39
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Q. And in the second paragraph, the language 13:56:09
about participants being exposed "with their consent,”
does the appearance of that same language in the DoD
fact sheet cause you to rethink your earlier testimony
that that came from the VA rather than from the DocD?

MR. GARDNER: Objection. Lack of foundation.

THE WITNESS: I think developing this fact sheet
would be based upon the information available to the
Department of Defense. Again, looking at the tests
and the individuals we were able to identify, there
was a signed informed consent. So that's why that was
inserted there.

BY MR, ERSPAMER:

Q. Are you aware that the defendants in this 13:56:59
case have dropped their affirmative defense of
consent —-

MR. GARDNER: That's based upon the fact --

MR. ERSPAMER: —- in the pleadings?

MR. GARDNER: And that's because informed consent
iz not in this case anymore. The courts dismissed
that claim.

THE WITNESS: 1I'm not aware of that. 1'm just
talkiné to —-

MR. ERSPFAMER: Thanks for your testimony,

Counsel.

Page 641

Veritext National Deposition & Litigation Services
866 299-5127




10

11

12

13

114

15

16

17

18

19

20

21

22

23

24

25

Case4:09-cv-00037-CW Document372-5 Filed03/15/12 Page29 of 35

blinded studies so that there would not be bias
introduced by a patient knowing what they were getting
cr knowing what that side effect would be to either
augment or decrement the expression of experiencing
those events.

S0 I think we're in agreement here that
there wasn't that kind of informaticn given. I don't
know what the decision points were for the researcher
to either divulge or not divulge that.

BY MR. ERSPAMER:

Q. When you reviewed the Army inspector general 14:05:05
report, did you see any criticism of the consent
procedures?

A. Yes, I think there were criticisms of that.
There have been criticisms of it as this has been
looked at in a retrospective way, and I think that by
today's standards, those informed consent forms would
never pass a human use committee.

Q. With respect to these letters -- I believe I 14:05:44
just asked you generally -- did you have procedures in
place for handling responses you may get back from the
veterans who received these letters, such as
Exhibit 1607

A, I can't speak for VA. T don't knew. I know

that the area that this was directed to in Force
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Health Protection and Readiness had a call center
wnere a number was -- that they could talk to an
individual, information collected., There was also a
website for them to ask questions and to have
response. That process was in place then, and it's in
place today.

Q. And you acknowledge, do you not, that there
were some veterans who claimed that they had
participated in the tests, chemical and biological
tests, for which DoD was unable to find or the Army
were unable to find records; correct?

A. Yes, that's true. I mean people have said,
"T was in this test," and we cannot find documentation
that they were. That's anct meant to be DoD saying
they were not. It's just we can't find documentation
they in fact were.

Q0. And DoD/Army acknowledged that some of the
records of the tests were lost or misplaced at some
point in time?

MR. GARDNER: Objection. Lack of foundation.

THE WITNESS: T think explanations would be so
variable, depending on where those records should have
been stored, could have been stored. So whether they
were lost, I mean I know we talked earlier about the

fire in St. Louis. Whether there were in fact

14:06:30

14:07:00
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that -- granted, it's a draft, but that wasn't
accurate either, was 1it?

A. Again, this was built upon the information
that we had in trying to gather, again, names and
exposures, and that was without lcooking at the medical
records that were present at Edgewood.

Q. It doesn't give any indication that the
search of medical records was incomplete, does it?

A. No, it doesn't explain that.

Q. And it doesn't explain that the flashback
information was available in the scientific reports
generated at the time from Edgewood; correct?

A. Correct.

Q. I may have asked you this before, but having
looked at this, do you have any better idea who
actually drafted this Edgewcod Arsenal chemical agent
exposure studies fact sheet?

MR. GARDNER: Objection. Asked and answered.

THE WITNESS: I don't know -- if you take a look
at -- as you sald, you were comparing it to the fact

sheet in Exhibit 160. It's quite a bit longer. Tt

has a lot of other information in it., It's nearly two

full pages compared to one, Normally, fact sheets, we

try to get to one page so as not to provide too much

confusing or extraneous information for individuals.

15:17:10

15:17:18

15:17:41
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And so I think that this probably would have
been written by the peocople involved in doing the
investigation led by Dee Morris. Whether she, Roy
Finno, or others wrote it, I don't know for sure..
Obviously, going through a process and then getting it
trimmed down from a risk communication standpoint and
then having it looked at by communicators to make sure
that it's at the right grade level, which normally, we
try to shoot for about fifth or sixth grade grade
level so it's understandable. So, no, I don't know
who wrote this.

MR. ERSPAMER: OQkay. The last sentence of
Exhibit 463 on the second page, it says, "Once the
database is developed, tho DoD will provide the
database to the Department of Veterans' Affairs so
they may notify veterans of their exposures and the
availability cf VA medical care, if needed.”

Q. Was your intent at this time to provide the 15:19:21
entire database to the VA?

A. Our intent from the beginning with Project
112/SHAD and through this was to provide the VA with
information as we got it so that it -- we would not
wait to be complete., We realized it might be a two-,
three-, four-year prccess. And so if we had 100 names

at the beginning, we would want to provide that and

Page o687

Veritext National Deposition & Litigation Services
866 299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case4:09-cv-00037-CW Document372-5 Filed03/15/12 Page33 of 35

about mental health effects. If might be good to just
look back at it for a second. It's Exhibit 160,
A, Right.
(The witness reviewed Exhibit 160.)
BY MR. ERSPAMER:

Q. I can't remember where it was or if it was in

the other document. Let me see here.
{Pause in proceedings.)

MR. ERSPAMER: Well, actually, I'm not finding
it. It might have been in the draft.

Q. Did the final letter have any disclosure or
treatment of mental health effects with respect to
participation in the chemical-biological tests?

A. And as I read this and others, it's much more
generic if you have health concerns and not
specifically physiological versus psychological.

Q. We saw —- we don't need to repeat this, but
we saw Lthere was a specific statement about mental
health effects in one of the drafts of the notice
letter —-- correct? -- earlier today?

A. I think that was, perhaps, in the fact sheet
that was being developed, vyes.

Q. And why was it taken out of the final?

MR. GARDNER: Objection to the extent it calls

for speculation.

16:21:12

le:21:22

16:21:49

16:22:07
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THE WITNESS: Again, on the fact sheet, as I said
at the time we were discussing it, that the goal was
to get it to one page with as clear informaticn as
encouraging the recipient to contact VA and make an
appointment to be evaluated. There was no attempt to
try to withhold information but to encourage people to
seek care, and I think that's why in the notification
letter any health concerns was the focus. There's
still a tremendous stigma against seeking care for
psychological health issues.

BY MR. ERSPAMER:

Q. In your view, would leaving out the mental 16:22:56
healthcare area help or hinder the stigma factor?

A, I think our experience in DoD has been over
the last 10 years, encouraging healthcare seeking
behavior for any medical problem has been helpful, and
Lo encourage that to be done in the general medical
setting rather than a specialized mental health or
behavioral health setting has been very helpful. The
Army won't even use the term "mental health." 1It's
"behavioral health."

Q. Was there discussion of the issue of whether 16:23:40
or not the final notice letter ought to or ought not
to include specific discussion of mental healthcare

effects, participation in the chemical and biological
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1, NANCY J. MARTIN, CSR No. 9504, do hereby
certify:

That the foregoing deposition testimony of
MICHAEL E. KILPATRICK, M.D., was taken before me at
the time and place therein set forth, at which time
the witness, in accordance with CCP Section 2094, was
placed under ocath and was sworn by me to tell the
truth, the whole truth, and nothing but the truth;

That the testimony of the witness and all
objections made by counsel at the time of the
examination were recorded stenocgraphically by me, and
were thereafter transcribed under my direction and
supervision, and that the foregoing pages contain a
full, true and accurate record of all proceedings and
testimony to the best of my skill and ability,

I further certify that I am neither counsel for
any party to said action, nor am I related to any
party to said action, nor am I in any way interested
in the outcome thereof.

IN WITNESS WHEREQF, I have subscribed my name

this 21th day of July, 2011.

il l) ik

Nancy J. Martin, CSR No. 9504
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DEPARTMENT OF VETERANS AFFAIRS
Veterans Health Administration
Washingtonr DC 20420

1L 30-2006-010

In Reply Refer To; 13
Angust 14, 2006

UNDER SEC.RETARY FOR HEALTH INFORMATION LETTER

POTENTIAL HEALTH EFFECTS AMONG VETERANS INVOLVED IN
MILITARY CHEMICAL WARFARE AGENT EXPERIMENTS
CONDUCTED FROM 1955 TO 15975

1. This Under Secretary for Health’s Informatiop Letter (IL) provides information to clinicians
who examine and provide care to veterans who may have been exposed 1o various chemical

warfare agents as part of human experiments conducted by the Department of Defense (DOD)
from 1955 to 1975.

2. Background

a. On June 30, 2006, the Veierans Benefits Administration (VBA) released the first in a
series of notification letters to DOD-identified veterans who were exposed to chemical warfare
and related agents as test subjects in military experiments. These experiments took place
primarily at military facilities in Edgewood, MD, from 1955 to 1975. The letter informs veterans
of benefits to which they may be entitled and advises them to discuss any health concerns they
may have with their VA health care providers.

b. The United States (U.S.) military has had an aciive chemica) warfare program since
World War I that included experiments using “soldier volunteers” to test protective clothing and
masks, and the potential impact of chernical warfare agents on military personnel. In earlier
experiments concluded by the end of World War I1, about 60,000 T0.5. service mermbers had
been experimentally exposed to mustard and Lewisite blister agents. NOTE: Veterans Health
Administration (VHA) policy, historical background and relevant clinical information on the
military mustard and Lewisite experiments, is available at:
htIp www.va.goviErvirondgents/docs/USHInfoLetterIL10-2005-004 March 14 . 2005 pdf

c. Mare recently, the focus has.been on experiments conducted by DOD with a wide range
of newer chemical warfare agents, conducted at the U.S. Ammy Laboratories, Aberdeen Proving
Ground, Edgewood, MD (Edgewood-Aberdesn) and other military facilities, from ahout 1955 fo
1675. Potential long-term health effects among the veterans affected by these experiments are
the focus of the current VBA outreach letter writing campaign,

00169
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d. The Edgewood-Abserdeen experiments involved at Jeast 6,700 “soldier volunteers”
exposed from about 1955 to 1975 to more than 250 different agents. The agentstested involved
about half a dozen pharmacological classes, including common approved pharmaceuticals or
similar compounds, anticholinesterase nerve agents {e.g., sarin and common organophosphorus
(OP) and carbamate pesticides), glycolate anticholinergic agents (¢.g., nerve agent antidotes
atropine and scopolamine), nerve agent reactivators (e.g., the common OP antidote 2-PAM [2-
pyridine aldoxime methyl chloride] and related compounds), psychoactive compounds (e.g.,
LSD [D-lysergic acid diethylamide) and PCP [phencyclidine]), cannabinoids (related to the
active ingredient of marijuana), and irritants (e.g, tear gases). Although records ate poor and
often incomplete, some veterans were exposed only to placebos such as saline, or other common
substances such ag alcohol or caffeine.

e. Originally conducted in secret, there is a great deal of information today describing these
experiments in open literature, including congressional hearings, media accounts, and reviews
and epidemiological studies from scientific organizations, including the National Academy of
Sciences and others. Jmportantly, DOD has declassified many of the details of these experiments
that are relevant to benefits claims of the veterans who participated..

f. Akhough no longer secret, many health care providers are not aware of this history and
how these experiments may have affected the health of veteran patients today, This Under

Secretary for Health Information Letter is intended to inform health care providers who may see
such veterans as patients.

3. Guidanes

2. VA health care providers can be assisted when they are providing care to veterans who
may have been exposed to chemical warfare agents as part of human experirnents conducted by
DOD, by referring to www.va sov/EnvironAgents/docs/Fact_Sheet Edzewood-
aberdeen Chemical Agent Experiments Tnformation Paper.pdf. There are notests available
today that can confinn exposure to these agents decades in the past. Therefore, medical care
providers need to focus npon the current health of the veteran, fe., taking a therough military and
medieal history, including information on participation in chemical warfare agent experiments,
along with a basic medical examination that includes appropriate laboratory tests relating to the
veteran’s complaints and medical findings, NOTE: A VA pocket card on taking a military
service history is available at www.va.govloan/pocketcard/,

b. Review of the literature and VA policy {described more fully at
www.va.gov/EnvironAgents/docs/Fact Sheet Edgeweod-
Aberdeen_Chemical Agent Experiments Information_Paper.pdf)) does recognize a number of
ilinesses as presumptively service-connected among veterans with “full-body” exposure to
mustard agents (used in some of the Edgewood-Aberdeen experiments) and Lewisite (used in
early experiments through the end of World War II), which should be considered during a
medical examination. These inciude:

RFP 5 VVAVA 00881
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(1) Chronic conjunctivitis, keratitis, corneal opacities, scar formation, or the following
cancers: nasopharyngeal, laryngeal, lung (except mesothelioma), or squamous cell carcinoma of
the skin (from exposure to nitrogen and sulfur mustard agents oply).

(2) Chronic laryngitis, bronchitis, emphysema, asthma or chronic obstructive pulmonary
disease {from sxposure to anitrogen and sulfur mustard agents and to Tewisite).

(3) Acute non-lymphocytic leukemia (from exposure to nitrogen mustard only).

c. Veterans need to be informed that seeking care for conditions possibly related to exposure
to mustard agents and Lewisite does not constitute a claim for compensation, although the
findings of clinical examinations can aid in the adjudication of compensation claims. NOTE:
Veterans wishing to file 4 compensation claim need to be referved (0 a Vererans Berefils
Counselor, or be advised to contact the appropriate V4 Regional Office at 1-800-827-1000.

d. Treatment of the diseases VA presumes to be from the long-term consequences of
mustard agents and Lewisite exposure, such as bronchitis, cataracts, etc. is the same as the
treatment of those same diseases from other causes,

e. VA does ot presumptively recognize any long-term healthr consequences from exposure
to other classes of agents tested in the Edgewood-Aberdeen experiments including conventional
pharmaceuticals, anticholinesterase nerve agents such as sarin and common organophosphorus
pesticides, glycolate anticholinergic agents such as atropine and scopolamine, nerve agent
reactivators such as 2-PAM, psychoactive compounds such as LSD and PCP, cannabinoids, or
irritants such as tear gases, However, specific health problems may be linked to service-related

chemical exposures on an individual basis when there is evidence of a causal Jink to military
service,

f. Review of the literature (described in the document “Chemical Warfare Agent
Experiments Among U.S. Service Members,” available at
www.va.gov/EnvironAgents/docs/Fact Sheet Edgewood-

Aberdeen Chemical Agent Experiments Information Paper.pdf) indicates that many veterans
involved in the Edgewood-Aberdeen experiments exhibited signs and symptorns of acute toxicity
when experimentally exposed to these agents. Available evidence and follow-up study in
general does not support significant long-term, physical harnm among subjects exposed to acuicly
toxic amounts of these agents other than mustard agents and Lewisite. Long-term psychological
consequences, however, are possible from the trauma associated with being a human test subject.
Conseguently, veteraps presenting with health concerns should be handled on a case-by-case
basis, supporied by the relevant history, relevant epidemiological evidence and clinical
information for long-term health concerns related to these experiments and described in the on-
line document.

g. For more information, veterans can be jnformed about DOD’s hotline number at 1- 800-
497-6261, which is also included in the letter that they are receiving from VBA.

3
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4, Contact. Questions regarding this information letter may be addressed fo the Environmental
Agents Service (131) at {202) 273-8579.

Michze] I, Kussman, MD, MS, MACP
Acting Under Secretary for Health

DISTRIBUTICN: CO: E-mailed 8/15/06
FLD: VISN, MA, DO, OC, OCRO, and 200 — E-mailed 8/15/06
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From: Brown, Mari N \(VHACO\) [mbrownl@va.gov]

Sent: Monday, July 10, 2006 9:33:28 AM

To: "Kelley Brix/CTR/OSAGWIY

CC: "Kilpatrick, Michael"™; "Larry Sipos/CTR/0SAGWI"™; "Dee Morris/OSAGWI"; "Roy S.
Finno/CTR/OSAGWI"

SubjeclL: RE: Dol review of Under Secretary Letler and AllLachmenl related to veterans who
were In chemical tests at Edgewood, 1955-1975

A major rewrite is unlikely since the letter writing campaign has
already slarled, bul Lhanks very much for the inpul!

Marx Brown

————— Original Message--———-

From: Kelley Brix/CTR/QSAGWI
[mailto:Kelley.brix.CTR@deploymenthealth.osd.mil}

Sent: Friday, July 07, 2206 5:56 PM

To: Brown, Mark A (VHACZO)

Cc: Kelley Brix/CIR/0SAGWI1; Kilpatrick, Michael; Larry Sipos/CTR/OSAGWIL;
Dee Morrlis/OSAGWI; Roy S. Finno/CTR/OSAGWI

SubjecL: Dol review of Under SecreLary lLetler and Ahltachmenl related Lo
veterans who were in chemical tests abt Edgewood, 1955-1975

Mike Kilpatrick asked Dee Morris and me to review the VA Under Secretary
for Health Information Letter and Attachment A, related Lo veterans who
were nvolved in the chemical testing at Edgewood in 1955-1%75. Reoy
Finno, who works for Ms. Morris, and I carelully reviewed boLh
docunmenls.

We Zound several recurrenlt issues with Lhe cover letter and Lhe
allachmenl.

We suggesh Lhat a major rewrilte 15 reguired.

Two documents are alttached. The first is a list of major comments on
recurrent ilssues with the letter and attachment. HMost importantly, a
ma jor reorganival.on of the allachment is recommended. The second
document is a revised version of Lhe cover letter, lncludlng track
changes.

We would be pleased to review anclLher draft of these decuments, if Mark
Brown has adegquate time.

He also reviewed Abtachment A, and can discuss it w.th Mark, 1f he
desires.
My number is 703-575-2671.

{5ee allached [lle: USH Inlo Leller kdgewood-Aberdeen Dob review July 7
2006 .doc)

{see attached file: rev VA USH lnformation Letter and Attachment A July
<

J6 . .doc)
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Q Do you know what year that was?

A | can't recall the specific year as | was
wor king on nultiple chem cal and bi ol ogi cal agent
portfolios.

Q Do you recall when you first heard about
t he prospect of providing some sort of notice to
veterans who participated in chem cal and bi ol ogi cal
testing?

MS. FAREL: Counsel, are you asking the
deponent in his individual capacity when he heard or
when VA heard?

MS. O NEILL: In his individual capacity
when he heard.

THE W TNESS: Can you define "prospect”
for me?

BY MS. O NEILL

Q When did you hear that the VA m ght
provi de notice to such veterans?

A There was never --

MS. FAREL: Objection; vague.

MS. O NEI LL:

Q Thr oughout the deposition, it m ght be
that Ms. Farel objects to certain questions. |I'm
goi ng to have you go ahead and answer the question.

| m ght restate the question, but I'd ask you to go
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ahead and answer the question. |'Ill repeat it.

A Go ahead.

Q When did you first hear that the VA m ght
provi de sonme sort of notice to veterans who had
participated in chem cal and biol ogical testing?

A There was never a question that the
Departnent of Veterans Affairs would not provide
notification.

Q When was it first discussed that the VA
woul d provide notification to thent?

MS. FAREL: Objection; vague.

BY MS. O NEILL

Q Go ahead and answer. Should a restate the
question?

A Pl ease do.

MS. O NEILL: Can you restate it.

(Record read by the court reporter as

follows: "Q When was it first discussed

t hat the VA woul d provide notification to

t hen?")

THE W TNESS: VA had been working on a
series of chem cal and biol ogi cal agent portfolios.
As nmentioned earlier, there was never a question
t hat VA was going to provide. When there were a

series of nmeetings between the Departnment of
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Veterans Affairs and the Departnment of Defense
regardi ng the possession -- DOD s possession and
potenti al declassification of the Edgewood Arsenal
dat abase, that is when it was di scussed.

BY MS. O NEI LL:

Q To confirm this testing happened -- there
was testing that occurred in the 1950s, the 1960s
and the 1970s, testing on veterans --

A Testing on service nmenbers.

Q Sorry, on service nmenbers. Thank you for
the correction. Between 1950, 1960 and 1970 and
2005, was there notice provided to these veterans by
t he VA about the testing that they participated in?

A You said between those decades.

Obvi ously, the period in question is from 1955 to
1975.

Q Prior to 2005, was notice provided to the
chen’ bi o veterans?

MS. FAREL: Objection; vague.

THE W TNESS: Can you clarify chem bio
veterans as there are nultiple prograns that are
bei ng di scussed.

BY MS. O NEILL:

Q l'"minterested in | earning whether the VA

provi ded notice to veterans who participated in
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chem cal and biol ogical testing from 1955 to 19757

MS. FAREL: |'m going to object to that
guestion to the extent it exceeds the scope of the
30(b)(6). | believe the 30(b)(6) is only asking
about those participants and the DOD era testing of
1955 to 1975. To the extent your question asks
about notification to soldiers who participated in
ot her testing programs, | would object to that as
beyond t he scope.

BY MS. O NEILL

Q I'll ask you to go ahead and answer the
question, though.

A Coul d you rephrase it.

Q Did the VA provide notice to veterans who
participated in chem cal and biological testing that
occurred from 1955 to 1975, did the VA provide
notice to these veterans prior to 2005?

MS. FAREL: Again, |'mgoing to object as
bei ng outside the scope of the 30(b)(6) notice.
BY MS. O NEI LL:

Q Since |I'm deposing you also in your
I ndi vi dual capacity, please answer the question.

A Upon recei pt of declassified rosters from
t he Departnent of Defense, which received in pushes,

not batches, the Department of Veterans Affairs
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conducted a series of events that resulted in the
rel ease of notification letters to veterans, again,
DOD identified veterans who were all egedly exposed
to some substance during their active military
service.

Q Prior to the declassification, did the VA
provide notice to those veterans?

MS. FAREL: Again, |I'mgoing to object to
t hat question as being outside the scope of the
30(b)(6) or frankly the topic of this lawsuit to the
extent you're asking about tests that DOD may have
performed that are outside the scope of the |awsuit.
BY MS. O NEILL

Q M. Sal vatore, to make sure it's clear,
Ms. Farel will make an objection. It's noted for
the record. That's inportant down the |ine. But
for the purposes of this deposition, please go ahead
and answer the question even if she objects.

A | ' mgoing to ask you to repeat the
guestion once again.

Q Prior to the tinme that the Departnent of
Def ense decl assified information, did the VA notify
veterans who participated in the chem cal and
bi ol ogi cal testing that occurred between 1955 and

19757
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THE W TNESS: The Departnent of Defense
and the Departnment of Veterans Affairs had
communi cations prior to 2006 on a variety of
chem cal and bi ol ogi cal agent decl assification
efforts. To answer your question, there were
di scussions prior to 2006, but they obviously were
for many prograns.

BY MS. O NEILL

Q Did the VA begin to send letters to
veterans who participated in biological and chem cal
testing in the -- from 1955 to 1975, did the VA
begin to provide or send notice letters to these
veterans in 20067

MS. FAREL: Are you asking himin his
I ndi vi dual capacity still?

MS. O NEILL: No, 30(b)(6).

BY MS. O NEILL

Q Let's nmove back to 30(b)(6) territory,
whi ch neans you'll be speaking for the agency.

A For the veterans who are identified as
havi ng been participants in Edgewood Arsenal Testing
Program bet ween 1955 and 1975, VA issued its first
communi cations to select participants in February of
2006.

Q Why did the VA begin to provide -- strike
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that. Why did the VA begin to send letters to --

A ' msorry. | have to change the date.
The date was June 2006.

Q Ckay. Thank you. Why did the VA begin to
send letters to veterans who had participated in
chem cal and biological testing at that time?

A The answer is twofold. First, the
departnment had an established practice to notify
vet erans upon recei pt of declassified information
and conduct the necessary activities, which resulted
in the notification of veterans who were all egedly
exposed to chem cal and bi ol ogi cal agents.

Second, there were discussions with the
House Veterans Affairs Conm ttee and several other
entities which resulted in the delivery of the
initial notification letters to this cohort before
July 4, 2006. That delivery occurred in |ate June
2006.

Q Do you know why the Departnment of Defense
began decl assifying information related to the
testing?

MS. FAREL: Counsel, are you asking himin
his 30(b)(6) capacity or in his individual capacity?

MS. O NEILL: | think this relates to the
30(b)(6) topic.
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THE W TNESS: As you know, the Departnment
of Defense routinely declassifies information. Wth
respect to the chem cal and bi ol ogi cal agent
exposures, there had been a history of declassifying
i nformation. There was also a history of the
General Accounting O fice, GAO Governnent
Accountability Office -- they had two nanmes at the
time -- to encourage DOD to hasten the
decl assification of those data sets.

BY MS. O NEILL

Q Did the VA ever request that the
Departnent of Defense declassify information
regarding the testing that occurred in 1950s, '60s
and ' 70s?

A Are you speaking collusively 1955 to 19757

Q Correct, 1955 to 1975.

A The Departnent of Veterans Affairs and the
Depart ment of Defense had a col | aborative
relationship with respect to ongoing communi cati ons
to encourage and facilitate the Departnent of
Def ense's rel ease of these data sets for that
particul ar and ot her cohorts.

Q Did the Departnent of Defense request that
t he VA provide notice to veterans?

MS. FAREL: Objection; vague.
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THE W TNESS: As these individuals were no
| onger service nmenmbers, which is the jurisdiction of
t he Departnent of Defense and were now veterans,
whi ch under the jurisdiction of the Departnment of
Veterans Affairs, it was incunbent upon VA to
provide notification.

BY MS. O NEILL

Q Did the Departnent of Defense specify what
ki nd of notice the VA should provide to testing
vet erans?

MS. FAREL: Objection; vague.

THE W TNESS: They did not conmunicate as
to whether it should be a digital, telephonic or
t extual communi cation, no.

BY MS. O NEILL

Q Did they provide direction about the
contents of the notification?

MS. FAREL: Objection; vague.

THE W TNESS: The notification letter,
st andardi zed notification letter that was issued to
the identified veterans for whom we had valid
addresses was constructed by the Departnment of
Veterans Affairs.

BY MS. O NEILL

Q To your know edge, did the Departnment of
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Def ense ever request that the VA provide notice
regardi ng what substances the testing veterans were
exposed to during the testing that occurred between
1955 and 19757

A During the discussion between the two
agenci es, obviously with the content of the letter,
yes, we nentioned that they were exposed to
subst ances or agents.

Q Did the Departnment of Defense ever request
t hat the VA provide notice of the particul ar
substances that veterans were exposed to in the
notice letter?

A The VA provided a notification that
contained information that they were exposed to
substances and the letter also included the
Depart ment of Defense's toll-free nunmber, which was
pl aced there to have the participants contact the
DOD to get in-depth information regarding the
preci se substances or agents that they were exposed
to.

Now, understand that not all participants
wer e exposed to agents or substances.

MS. FAREL: Counsel, do you have a copy of
a notification letter so we're all talking about the

sanme piece of paper?
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MS. O NEILL: Yes, | do. I'mgoing to
introduce it in just a few mnutes. | want to ask
an additional question.

BY MS. O NEILL

Q s it correct that the Departnent of
Def ense provided the VA with a database of
I nformati on concerning testing information?

MS. FAREL: Objection; vague.

THE WTNESS: It is correct that the
Department of Veterans Affairs received decl assified
i nformation not in one fell swoop but in pushes or
I ncremental releases. |t was done so because the
I nformation had to be declassified. In that
dat abase there was information relative to their
time at Edgewood Arsenal.

BY MS. O NEI LL:

Q | ' ve seen that database referred to as the
CBRNE dat abase. Are you famliar with that acronynf

A | amfamliar with that acronym

Q What does it stand for?

A Chem cal, biological, radiation, nuclear
and expl osi ves.

Q And the VA obtained information fromthat
dat abase in order to send letters to veterans;

correct?
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MS. FAREL: Objection; vague.
THE W TNESS: That is not correct. The
Depart ment of Veterans Affairs received a
decl assified data sets in pushes fromthe
departnment. It did not contain valid addresses.
Most inportantly, it contained information that they
were -- that were personal identifiers. Wth that
in mnd, VA utilized the identifiers to match
agai nst records in its databases. Fromthat
activity, addresses were secured and then
notification letters were issued.
BY MS. O NEILL
Q So the VA did obtain sone information from
t he CBRNE dat abase despite the fact that the
I nformati on was not conplete. They did receive sonme
I nformati on about the veterans and the testing from
t hat dat abase; correct?
MS. FAREL: Sanme objection. |It's vague.
BY MS. O NEILL
Q Go ahead and answer.
A The initial data set contained
approxi mately 1000 records, so yes, it was a portion
of the overall total.
Q Thank you. Do you know how t he Depart nment

of Defense decided -- strike that.
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Do you know how t he Departnment of Defense
decided to include veterans in the CBRNE dat abase?

MS. FAREL: Objection; calls for
specul ation. Are you asking himin his 30(b)(6)
capacity or in his individual capacity?

MS. O NEILL: | think this relates to
30(b)(6).

MS. FAREL: 1'll object to it as outside
t he scope of the 30(b)(6).

THE WTNESS: | was not a participant in
t he Departnent of Defense's efforts to declassify
t he Vietnam data. That belongs to the Departnment of
Def ense.

BY MS. O NEI LL:

Q Did you overhear a description of who was
i ncluded in the database specifically for what
period of time, what testing progranms were covered
by the dat abase?

MS. FAREL: Objection; vague. |'m not
sure | understand. Would you m nd rephrasing for ny
benefit?

BY MS. O NEI LL:

Q Sure. Do you know which testing prograns
were included in the database?

MS. FAREL: Objection; vague.
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THE W TNESS: We've established that the
data set contai ned exposures from 1955 to 1975,
those are the inclusive years. W' ve al ways
established that the testing was under the
auspices -- excuse me, was mainly conducted at
Edgewood Arsenal. Do you mnd if | take a wal k?

MS. O NEILL: Sure. We'Il| take a short
break.

(Recess.)

MS. O NEILL: I'"'mgoing to mark this
document as Exhibit 261.

(Exhibit 261 identified.)

BY MS. O NEILL:

Q M. Sal vatore, do you recognize this

document ?
Yes.
Did you prepare this docunent?
No, | did not.
Do you know who prepared this docunent?

| don't see the author's name on it.

O » O » O »

Is it your understanding that this
docunent was prepared in the regular course of
busi ness?

A Yes. It was a running time |ine.

Q | want to just bring your attention to a
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fewitems. The title is "TIMELINE for CBRNE." What
does that nmean?
MS. FAREL: Objection; vague.
THE W TNESS: One, | didn't craft the
title, sol can't talk to the true Iintent, but
obvi ously, seeing a |list of dates and events that
are relative to CBRNE, it's ny conclusion that is a
time line that discusses the history of the
Department of Veterans Affairs's efforts with the
CBRNE.
BY MS. O NEILL
Q Excel | ent . |f you can | ook at the date,
June 30, 2006.
A Ckay.
Q You had nentioned that the VA first sent
|l etters in June of 2006; is that correct?
A That is correct, to the Edgewood
Arsenal -- to the veterans identified in the
Edgewood Arsenal database.
Q Edgewood Arsenal database is the sanme
dat abase as the CBRNE dat abase?
A Those are synonynous, Yyes.
Q It looks |like 58 letters were sent on June
30; is that correct?

A That is correct.
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Q Let's junmp down to July 31, 2006 --

MS. FAREL: Objection. OQutside the scope
of the 30(b)(6) notice. Are you asking himin his
i ndi vi dual capacity?

MS. O NEILL: In his individual capacity.

BY MS. O NEILL

Q As we nove down this time |line, you'll
speak in your individual capacity. July 31, 2006,
this tinme line says 1818 notification letters were
sent. |Is that your recollection as well?

A ' mreading the entry which says CMP
service mailed 1818 notification letters, yes.

Q On September 14, 2006, 58 letters were
sent ?

MS. FAREL: Objection; outside the scope
of the 30(b)(6) notice.

You can answer in your individual capacity
of what you personally know.

THE W TNESS: Based upon the entry here,
yes, VA mailed 58 notification letters.

BY MS. O NEILL

Q And then on March 17, this tinme |line
i ndi cates that another 758 notification letters were
sent and then on Septenber 18, 2007, 338 additional

notification letters were sent?
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MS. FAREL: Counsel, do you have a
guesti on about those entries?

MS. O NEILL: Yeah. [It's com ng.

MS. FAREL: Sorry.

BY MS. O NEI LL:

Q This time line indicates that from
Sept enber 18, 2007 until March 12, 2009, no letters
were sent; is that correct?

MS. FAREL: Counsel, a point of
clarification. Are you asking the w tness whether
this document reflects that information?

MS. O NEILL: Yes.

BY MS. O NEI LL:

Q |f you could review the docunment and
confirmthat the tinme line indicates that no letters
were sent between Septenber 18, 2007 and March 12,
20097

A Bet ween the inclusive dates that you
menti oned, there was not an entry that reflects the
rel ease of notification letters to the cohort.

Q And is it your recollection that no
letters were sent during that tine period?

MS. FAREL: Again, Counsel, you're asking
in his individual capacity what he personally knows;

is that correct?
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MS. O NEILL: Correct.

THE WTNESS: It is my recollection that
no notification letters were released to veterans
who were |listed in the declassified CBRNE dat abase.

BY MS. O NEI LL:

Q During which period of time?

A During the inclusive dates that you asked

Q So between September 18, 2007 and March
12, 2009; correct?
A Correct. Let me add for clarification,
again, this statenent applies only to the veterans
I n the CBRNE dat abase. |t does not preclude that we
i ssued notification letters to other cohorts.
Q Thank you.
MS. O NEILL: 1'mgoing to mark this
docunment as Exhibit 262.
(Exhibit 262 identified.)
BY MS. O NEILL
Q M. Sal vatore, do you recognize this
document ?
MS. FAREL: |1'mgoing to object to this as
bei ng outside the scope of the 30(b)(6) deposition.
Are you asking himin his individual capacity or his

30(b)(6) capacity?
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MS. O NEILL: Correct. [I'masking himin
hi s individual capacity.

THE WTNESS: | recognize this as a
Power Poi nt slide deck produced by the Veterans
Benefits Adm nistration which has titles that are
related to chem cal and bi ol ogi cal agent exposures.

BY MS. O NEILL

Q Have you seen this document before?

A | have not.

Q You have not seen this docunent before?

A Correct.

Q "Il bring your attention to page 5, at
the bottom of the docunent. It says that as of

August 2009, there were 13,055 test participants
i dentified in the CBRNE program If | could also
direct your attention to the follow ng page, it says
as of July 2009, VA had mailed 3291 letters to test
participants. Do you have any reason to believe
t hat these nunbers are incorrect?
MS. FAREL: Obj ection; calls for
specul ati on.
BY MS. O NEI LL:
Q Go ahead and answer.
A | believe this to be a factual account of

the historic events that occurred.
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Q Do you know how many |l etters had been
| ssued as of July 20097

MS. FAREL: Are you asking himin his
i ndi vi dual capacity?

BY MS. O NEI LL:

Q | ndi vi dual capacity.

A Rel ati ve to the CBRNE dat abase?

Q Uh- huh.

A | do not have a precise number except what
appears in front of ne.

Q Does this generally conmport with your
recollection of letter witing efforts as of this
point in time?

MS. FAREL: Again, you're asking himin
hi s individual capacity?

MS. O NEI LL: Yes.

MS. FAREL: | object to the extent it
calls for speculation. He's never seen this
docunent before.

THE W TNESS: The statenent you've just
mentioned falls in line with the standard procedure
t hat when a data push is received fromthe
Departnment of Defense, that the Departnment of
Veterans Affairs follows with the rel ease of

notification letters when valid addresses are
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| ocat ed.
MS. O NEILL: 1'mgoing to introduce
anot her docunment. |'Il mark this Exhibit 263.
(Exhibit 263 identified.)
MS. O NEI LL:
Q Have you ever seen this docunent?

MS. FAREL: Counsel, are you asking himin

hi s individual capacity again?

MS. O NEILL: [|'masking himin his

i ndi vi dual capacity, correct.

docunment .

vague.

O » O » O » O

document

THE W TNESS: Yes, | have seen this

BY MS. O NEILL
Did you ever review this docunent?

MS. FAREL: Counsel, | object as being

BY MS. O NEILL

You can go ahead and answer.

| did not.

Did you ever revise this docunent?
| did not.

You never drafted the docunent?

| did not.

s it your understanding that this

is a docunent that was prepared in the
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regul ar course of business?

MS. FAREL: Again, you're asking himin
hi s individual capacity?

THE WTNESS: It was prepared at the
behest of Congress.

BY MS. O NEI LL:

Q Thank you. Can you please turn to page
14. It says in the paragraph titled "Chem Bio's
Exposures," it indicates that as of August 2010, the
VA had mailed notification letters to 3291 test
participants. Do you see that?

A Yes, | do.

Q Assum ng that this nunber is correct and
assum ng that the nunber provided in Exhibit 262, if
you can | ook at that --

A What page?

Q Page 6. Assum ng that the nunbers
provided in the docunents are correct, is it correct
to assune between July 2009 and August 2010, the VA
did not send any letters to CBRNE veterans?

MS. FAREL: Objection; vague. Objection;
calls for specul ation.

THE WTNESS: In the absence of
docunmentation to state otherw se, yes.

BY MS. O NEILL
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Q From 2006 to 2010, what was your role with
respect to the letter witing canpaign, the CBRNE
letter witing canpaign? What was your role?

MS. FAREL: Objection; vague. Letter
writing canmpaign, |'mnot sure we've tal ked about
t hat .
BY MS. O NEI LL:
Q Go ahead and answer to the extent you can.
A From 2006 to 2010, | was not an enpl oyee

of the Veterans Benefits Adm ni stration.

Q " msorry. You were not an enpl oyee?
A Of the Veterans Benefits Adm nistration.
However, | was -- | did provide information when

requested by staff in the Veterans Benefits
Adm ni stration regarding nmy successful notification
effort canpaigns to historic chem cal and bi ol ogi cal
agent exposure groups with consultory.
Q Can you explain a little bit nore about

t he structure of the VA? \What departnment were you
empl oyed by from 2006 to 20107

MS. FAREL: Counsel, you're asking himin
hi s individual capacity?

MS. O NEILL: Yes.

THE W TNESS: From 2006 to 2010, | was
enpl oyed by the Departnent of Veterans Affairs
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Office of Policy and Pl anning.
BY MS. O NEILL

Q That is not a part of the Veterans
Benefits Adm nistration?

A That is not.

Q In the first part of 2006, were you
empl oyed by the VBA?

A | started ny work with the O fice of
Policy and Pl anning in Septenmber 2005.

Q So the Office of Policy and Planning is
not a part of the VBA?

A That is correct.

Q Whi ch departnment of the VA was responsible
for sending letters to CBRNE veterans?

MS. FAREL: Again, are you asking himin
hi s individual capacity?
MS. O NEILL: In his 30(b)(6) capacity.
THE W TNESS: The duty fell upon the
Vet erans Benefits Adm nistration.
MS. O NEI LL:

Q I n 2006, however, you were not enployed by
the Veterans Benefits Adm nistration; is that
correct?

A | did not work for the Veterans Benefits

Adm nistration. | worked for the Ofice of Policy
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and Pl anni ng.
Q If the VBA was responsible for sending

|l etters to CBRNE veterans, why were you involved in
efforts to send these letters, given that you
actually were a part of the Office of Policy and
Pl anni ng?

MS. FAREL: Now you're asking himin his
I ndi vi dual capacity?

MS. O NEILL: No. 30(b)(6).

MS. FAREL: Can you clarify the question.
| believe it's outside the scope if you're asking

himas to his role after June 30, 2006.

MS. O NEILL: |'m asking about his role in
2006 - -

MS. FAREL: In his individual capacity or
30(b)(6) 7

MS. O NEILL: 30(b)(6).

THE W TNESS: As nentioned earlier, | |ed

successful notification efforts while working for

t he Veterans Benefits Adm nistration. G ven that
had assunmed a new position with the Ofice of Policy
and Pl anning, staffers within the Veterans Benefits
Adm ni stration sought me out for information and
consul tation regarding my historic experiences.

BY MS. O NEILL
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Q Did you play a consulting role, or did you
have responsibility for the efforts to send letters
to CBRNE veterans?

MS. FAREL: |'m going to object as vague.
Are you asking himin his individual capacity or
30(b)(6) capacity?

MS. O NEILL: No 2006, so his 30(b)(6)
capacity.

MS. FAREL: His 30(b)(6) capacity covers
until June 30, 2006, so your question is directed at
M. Salvatore, in his 30(b)(6) capacity.

MS. O NEILL: Uh-huh. Can we take a break
fromthe record for a second.

(Di scussion off the record.)

BY MS. O NEI LL:

Q M. Sal vatore, you nentioned that VBA
asked you to provide sone sort of assistance to VBA
with respect to their efforts to send letters to
CBRNE veterans; is that correct?

MS. FAREL: Objection to the extent it
m scharacterizes prior testinony.

THE WTNESS: | did not provide physical
assistance. | provided verbal input or consultation
regarding my historic efforts.

BY MS. O NEILL
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Q Were you -- was your role a consulting
role, or did you have responsibility for the
undert aki ng?

MS. FAREL: Objection; vague. To clarify,
are you asking himin his 30(b)(6) capacity?

MS. O NEILL: 30(b)(6) capacity.

THE W TNESS: As a nenber of the Ofice of
Policy and Pl anning, nmy duties were to facilitate
t he departnment's chem cal and bi ol ogi cal agent
effort.

BY MS. O NEILL

Q I'"'mtrying to get at whether you are the
person nmost know edgeabl e about this topic, given
t hat he has just stated that the VBA was responsible
for the letter witing, and he was not a part of the
VBA.

Let nme restate the question. Did you have
responsibility for the efforts to send letters to
CBRNE vet erans?

MS. FAREL: Are you asking himin his
personal capacity?

BY MS. O NEI LL:

Q I n your 30(b)(6) capacity?

Did you have responsibility for the

undertaking to send letters to CBRNE veterans?
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MS. FAREL: Counsel, |'m going to object

to that as outside the scope of the 30(b)(6).

You' ve noticed the 30(b)(6) topic and VA has

provi ded you an individual who can speak for VA on a
topic regardl ess of his or her personal know edge on
t hat topic.

MS. O NEILL: W are entitled to be
reassured he is the person nost know edgeabl e and
has the know edge to speak to this topic so I'Il go
ahead and rephrase the question.

BY MS. O NEILL

Q Did you have responsibility for the
undert aki ng of sending letters to CBRNE veterans?

MS. FAREL: |In your personal capacity or
in his 30(b)(6) capacity?

MS. O NEILL: In your 30(b)(6) capacity.

MS. FAREL: If he's testifying he's
speaki ng on behalf of VA as to what VA's
responsi bility was.

MS. O NEILL: MWhat his personal
responsibility was.

MS. FAREL: Can we go off the record for a
second.

MS. O NEILL: Sure.

(Di scussion off the record.)
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THE W TNESS: And the question is?

MS. O NEILL

Q The question is, did you have
responsibility for the VA's undertaking to send
| etters to CBRNE veterans?

A | did not have responsibilities to execute
the task of releasing the notification letters. |
had responsibilities for ensuring that the
departnment facilitated efforts to release letters.

Q You attended many of the neetings with the
Depart ment of Defense about efforts to decl assify,
coll ect and communi cate informati on about the CBRNE
testing; is that correct?

A | attended several, but not all meetings.

Q I n 2006, was there any point where you
stepped back in ternms of your involvenent with the
|l etter writing canpaign?

MS. FAREL: Objection; vague.

THE WTNESS: |If you're asking me if |
ever physically assisted with the devel opnent
execution of tasks associated with the notification
effort, the answer is no.

BY MS. O NEILL:

Q What |'m curious about is why you' ve been

desi gnated up until June 30, 2006 to speak as a
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30(b)(6) deponent. Was there anything that changed
at that point? Did your role with respect to
sending letters to veterans, did it change at that
point, or did you continue to be involved through
2010 or through the present tine?

MS. FAREL: Obj ection; calls for
specul ati on.

You can answer to the extent you may know
why you've been designated as a 30(b)(6) wtness.

THE W TNESS: You have to understand, in
my role with the Office of Policy and Pl anning, we
do not have a singular focus on a particular
busi ness line. Rather, the scope is on the entire
departnment. That is the role, to | ook at issues
fromthe entire perspective.

G ven ny historic efforts with VBA, given
t hat DOD acknowl edges that nmy efforts were
successful and given the perspective that | needed
to secure while with the O fice of Policy and
Pl anning, | continually was brought in or attended
efforts relative to chem cal and bi ol ogi cal agent
exposures.

MS. O NEILL: Okay. Thank you. |'m going
to introduce a docunent that | will mark as Exhibit

264. The Bates range on this document is VET
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001_014266 to VET 001_014271.

(Exhibit 264 identified.)

BY MS. O NEILL

Q Do you recogni ze this docunment?

A Yes, | do.

Q What is this document?

A Thi s docunment is a draft notification
| etter issued by the Veterans Benefits
Adm nistration to identified participants at
Edgewood Arsenal .

Q When you say "draft", what do you nean?
It has a date stanp that says June 30, 2006; is that
correct?

A | do not see an address here.

MS. FAREL: Counsel, are you asking in his
I ndi vi dual capacity because this is June 30, 20067

MS. O NEILL: Up until June 30. Okay.

' masking himin his Rule 30(b)(6) capacity.

MS. FAREL: | would object to it as being
outside the scope of the 30(b)(6) notice which says
M. Salvatore will testify up until June 30, 2006.

BY MS. O NEI LL:

Q What do you nmean by "draft"? |Is this the
final version of the letter but for the m ssing

addr ess?
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prior testinony.

THE W TNESS: The paragraph informs the
veteran that if they have questi ons about the tests
and the tests in the broad termincludes substances,
| ocati on, dates, then yes, they could get an answer
so long as the information is available in DOD s
records.

BY MS. O NEI LL:

Q Do you think it's clear here that veterans
could obtain this information by calling that 1-800
nunber, that they would be able to receive
I nformati on about the substances to which they were
exposed?

MS. FAREL: Objection; specul ation.

You' re asking himin his 30(b)(6) capacity as a
representative of VA?

MS. O NEILL: That's right.

THE WTNESS: As written, yes, it is clear
t hat the Departnent of Defense has placed content in
this letter -- a Departnent of Veterans Affairs
|l etter which will serve as the vehicle to get
addi ti onal answers or |earn additional information
about their testing experience.

BY MS. O NEILL

Q So why was it decided that this letter
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woul d not contain the information about the test
substances to which veterans were exposed?

MS. FAREL: Objection; m scharacterizes
prior testinmony, vague.

THE W TNESS: The Departnent of Defense
devel oped a singular fact sheet with Q and As t hat
t al ked about the studies from'55 to '75. This fact
sheet was devel oped and released in time for VA to
rel ease the notification letters by July 4, 2006,
whi ch was a mandate i nposed by staff nenbers of the
House Veterans Affairs Comm ttee.

In order to nmeet that deadline, this fact
sheet, singular fact sheet was devel oped.

Under stand there were 400-pl us agents, substances
there, and there would not have been time to
generate an individual fact sheet for each of these
substances in order to neet the Congressionally
mandated it deadline.

BY MS. O NEILL

Q ' mgoing to ask you a question in your
I ndi vi dual capacity. M. Salvatore, if you were a
CBRNE veteran, would you have wanted this letter to
have contai ned informati on about the substances to
whi ch you were exposed?

MS. FAREL: Objection; calls for
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CERTIFICATE OF NOTARY PUBLIC & REPORTER

T, JULIE BAKER, the officer before whom the
foregoing deposition was taken, do hereby certify
that the witness whose testimony appears in the
foregoing deposition was duly sworn; that the
testimony of said witness was taken in shorthand and
there after reduced to typewriting by me or under my
direc tion; that said deposition is a true record of
the testimony given by said witness; that I am
neither counsel for, related to, nor employed by any
of the parties to the action in which this
depos ition was taken; and, further, that I am not a
relat ive or employee of any attorney or counsel
emplo yed by the parties hereto, nor financially or

other wise interested in the outcome of this action.

Notary Public in and for the
District of Columbia

My Commission Expires OCTOBER 14, 2012
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together a | engthy docunment about each of the itens
and forwarded the docunment to Mark
BY MS. SPRENKEL:

Q MM hmrm

A That was the extent of it. But | just
wanted to informnyself so that | would have sone
know edge of what was -- what was involved in the
test, because the list was huge --

Q MM hnmm

A -- and -- well, let's put it this way.
There were conversations at one point about whether
we shoul d distinguish -- would we send a letter to
t hose who had been exposed -- assunmed exposed,
don't know, to hallucinogens, would that letter be
different from someone exposed to water? Because
water was on the list. Should we even send a letter
to soneone exposed to water, or caffeine?

And knowi ng that soneone even had posed
the question, that required a huge investigation into
that |ist.

The conclusion was it was -- it was too
presunptuous to think that the VA could make any type
of deci sion about who had got what, you know, sinply
send a letter to everybody and explain to everyone

because we don't know the details of what each person
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went through, and it was too presunptuous to think
that we coul d make a deci sion about that.

So the early thoughts caused ne to do a
| ot of personal study. But it didn't have any
meani ng, other than ny personal know edge about them
because eventually -- | say eventually, it was rather
qui ckly deci ded that everybody should get ful
know edge of the entire affair.

Q And why did you decide that everybody
shoul d get full know edge of the entire affair?

A. Well, as | said, it would be unfair to do
otherwi se. We're presunming to know sonet hing about
sonet hi ng.

Q And what woul d you have been presuming to
know about that you didn't know about ?

A The exposures, what sonebody went through
while in service. |If the DoD had themon the I|ist,
they should be properly informed about everything
t hat went on.

Q MM hmm

A But let's put it this way: DoD was making
changes to that list. How could VA presune to know
what any future changes would be? If we sent a
letter to a person, and it had only been related to a

particul ar substance and then later we find out, oh
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they had been involved in other substances, then we
were wong. We'd have to send -- it was the only
right thing to do was send a letter to everyone and
| et them know about everyt hing.

Does that nake sense?

Q MM hmm

But in sone instances you did have
i nformati on about what particular veterans were
exposed to; right?

A Yes. But there was no way of knowi ng if
that was the conplete picture.

Q But a decision was made not to inform
vet erans about what specifically they were exposed
to; right?

A Right. That's why it's a general letter.

Ot herwi se, every person would have got a different

letter.
Q MM hnm
A And that letter m ght have been inaccurate

because we m ght not have had the entire picture.
Q Did you consider sending a different
letter to every individual person?
MR. GARDNER: (Objection, asked and
answer ed.

A Yeah, that -- that was probably a
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needed to know specific infornmation.

At sone point that has to have changed
because the letters did not go out with specific
i nformati on about a specific veteran

Q Did you think that veterans needed to know
the specific information about their specific
exposure and dosage?

A Well, as | said, that is not a sinple
i ssue since the letters were -- included things that
were non-toxic. And if there were changes to the
dat abase, it neant nultiple letters one tinme saying
you weren't exposed, or one time saying that you had
sonething really bad, and then another one tine -- it
just didn't seem-- the result was that the decision
was that the best way to handle it was this genera
letter that included all the information with
guestions and answers.

I do not renmenber the process that --
where that became the deci sion.

Q For veterans where the VA knew that they
were exposed to a harnful substance, do you think
that they should have been told in the |etter what
they were exposed to and the dosage?

MR. GARDNER: Objection. Lack of

f oundati on.
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A I don't think we -- | don't know exactly
how to answer. It would be nice to be able to have
the best information in the letter. But that also
drove additional questions. |If you're going to tel
a person he was exposed to sarin at such and such a
dosage, you would al so have to have nore information
about the significance. And you would have to have
i nformation that would hel p them understand the

magni t ude of what had taken pl ace.

We didn't have the -- | didn't have the --
certainly, I didn't have the capability of even
beginning to think like that. | couldn't put a

letter together |ike that.
BY MS. SPRENKEL:

Q There were people at VHA that could have
put a letter together like that; right?

MR. GARDNER: Objection. Calls for

specul ation. Lack of foundation

A Yeah. | would have to -- | couldn't
specul ate exactly whether they could put a letter
together with all that informtion.
BY MS. SPRENKEL:

Q If you were a veteran who was exposed to
sarin gas, would you want to know?

MR. GARDNER: Obj ection, hypothetical

12:
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never heard anything other than "it's a good letter."
BY MS. SPRENKEL:

Q What about the fact sheet, did you ever
hear any comments about the quality or content or
accuracy or tone of the fact sheet?

MR. GARDNER: Agai n, chronol ogically,

you're asking after the fact sheet was issued, the

final?
MS. SPRENKEL: Yes.
MR. GARDNER: You can answer that
guesti on.
A I have to think actually. M belief is

that after decisions were made about what was going
to be sent to the public that there weren't further
di scussi ons about content, or conplaints, or -- |
mean, | just -- | don't remenber that at all as being
a part of anything.

The concern then was, okay, now we've got
to get these letters out, and that was the drive.
BY MS. SPRENKEL:

Q Okay. 1'm going to show you a docunent

that's been previously marked as Exhibit 727.

And for the record, this is an e-mail from
Mark Brown to David Abbot, anong others, dated

June 29th, 2006. Bat es- | abel ed DVA052000113 to 114.
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A Ckay. Yes.

Q Do you recognize this docunent?

A In away | do, but in a way | don't.
Q What do you nean by that?

A Well, sone of them | conpletely forgot

about, but | kind of remenber seeing this in the
process of getting the letter developed. But that's
what | nean.

Q Any reason to think you didn't receive
this e-mail?

A Beg your pardon?

Q Do you have any reason to think you didn't
receive this e-mil?

A. Ch, no, | got it.

Q Do you generally recall that Mark Brown
was di ssatisfied with the content of the fact sheet?

MR. GARDNER: Objection to the extent

m scharacterizes the docunent.

A I can only read this and remenber based
upon his comments here.
BY MS. SPRENKEL:

Q Well, what further do you renenber?

A Not further; but that obviously he had
concerns about a couple of sentences.

Q M. Brown says: "I think the DoD fact
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sheet has sone significant inaccuracies. The
probl em of course, is that putting it in a letter
from VA appears to endorse its accuracy."

Do you see that?

A Yes.

Q And he notes: "Unfortunately, this is the
first tinme |'ve seen this fact sheet to provide any
comment of it."

Do you see that?

A. MM hnm

Q Do you recall that you had difficulty
getting the fact sheet from DoD so that you could
review it?

A. Difficulty getting the fact sheet would
not probably be the fairest of terms. We sinply
didn't have access to the fact sheet until the letter
was about done.

And that's why -- because you'll notice
the date is June 29th of 2006, and that's about the

same tine that we had finished the letter and

about -- that's when we had the fact sheet.
Q Do you recall -- go ahead.
A No, I'lIl wait on your question, as counse

so wi sely has asked me to do.

MS. SPRENKEL: Dar n, counsel
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MR. GARDNER: No punches to ne.
BY MS. SPRENKEL:
Q Do you recall if there was concern about
whet her VA was going to neet the Congressiona
deadl ine set for neeting the notification letters

because of the delay in receiving the fact sheet?

A Not necessarily delay in reading the fact
sheets, delay in the whole process. It was taking
too long -- well, in order to neet the deadline

believe was July 1, if | renmenber right.

Q MM hmm

A And here it was June 30. And that was
just getting our letter concurred in.

So it wasn't just the fact sheets. W
wer e having our own iterative process, and | do
remenber that we did ask for the fact sheet earlier
And | believe we were concerned about the fact that
we just hadn't got it yet and hadn't seen it yet, and
he was valid in being concerned that it took so | ong
before they had a chance to reviewit.

Q Were there other issues at VA with the
process of conpleting the letter, or finding
addresses, or were there other issues that led you to
be concerned about your ability to meet the July 1st

deadl i ne?
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MR. GARDNER: Objection, conpound.
Obj ecti on, vague.
A So is the question what were the things
del ayi ng the process?
BY MS. SPRENKEL:
Q Yes. | like that question, M. Abbot.
M. Abbot, what were the things del aying

your ability to --

A To get it out on tine?

Q -- to get the letter out on tine?

A. I knew | could help you with the question.
Q Thank you. | appreciate that.

A | don't remenmber where we were in the

process of the addresses.

I think the entire process was taking too
long; too long to get the addresses, too |long to get
the letter through, too long -- you know, it wasn't
one thing, the whole process was too |ong.

Q Was there also a delay in getting a
decoded list of agents fromthe DoD?

A | don't -- | don't think that was the
problem But we couldn't -- we couldn't send
anything out until we had the letters and
attachments, and you couldn't do that wi thout the

addr esses.
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To get nmore information added to the
dat abase, or inprovenments to the database could
actually come a week or two later. But we had to get
the letters out.

Q So you don't recall any delay in getting a
decoded list of agents fromthe DoD?

MR. GARDNER: Obj ection, mscharacterizes
the witness's prior testinony.

BY MS. SPRENKEL:

Q Well, do you recall any delay in getting a
decoded list of agents fromthe DoD?

A If there was one, | don't remenber it.

Q Okay. 1'mgoing to give you a docunent
that's previously marked as Exhi bit 349.

And for the record, this docunent is
entitled Probable Inability to Meet Congressiona
Deadl i ne for Edgewood Arsenal Notification Effort
June 26, 2006. Bates-|abeled VETO07000094 to 95.

Do you recognize this docunent?

A No.

Q I'm going to draw your attention to the
third paragraph under Background, or actually the
second paragraph under Background, the final sentence
says: However, the USB and ot her business line

executives cannot concur on the final version unti

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

23:

24:

24:

24:

24:

24:

24:

24:

24

24:

24:

24:

24

24:

24:

24:

24

25:

25:

25:

25:

25:

25:

25:

57

02

05

08

09

13

16

17

19

19

22

25

27

29

51

52

56

02

14

15

24

29

34

37

15: 25: 42

Page 196

Veritext National Deposition & Litigation Services
866 299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case4:09-cv-00037-CW Document372-9 Filed03/15/12 Pagel4 of 26

Confidential Subject to Protective Order

DoD's fact sheet is in VA s possession
Do you see that?
A Yes.
Q And the next sentence says: "OQut of fear
of m ssing HVAC s deadline, VA has repeatedly
requested within the past three nonths that DoD

hasten their conpilation of concurrence of their fact

sheet . "
Do you see that?
A. Yeah.
Q Is that consistent with your recollection?
A Well, as | say, | don't remenber. W

obvi ously had a problemgetting the fact sheet, no
question about that. | didn't remenber how much of a
probl em t hat was.

Q Al'l right. Turning back to Exhibit 727,
which is is Mark Brown's e-mail. He says -- he
identifies two sentences that he takes issue wth.

And so first he says, Paragraph 1, DoD
fact sheet, last sentence: "The study did not detect
any significant long-termhealth effects in Edgewood
Arsenal volunteers."

He says: "This statenment is not a correct
representation of the relevant NRC reports. In fact,

in the review of hospital adm ssions records for Arny

15:
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from 1958 to 1983 and VA from 1963 to 1981, the NRC
i nvestigators reported a 'barely statistically
significant increase in adm ssions to VA hospitals
from mal i gnant neopl asns anobng nmen exposed to
anticholinesterases and a statistically significant
i ncrease in adm ssions to VA hospitals and Arny
hospitals for nervous system and sense organ

di sorders anong nen exposed to LSD.'"

Do you see that?

A. Yes.
Q He says: "In fairness, they did note that
adm ssion nunbers were snmall, no dose rel ationships

wer e observed, and for subjects exposed to

anti chol i nest erases neopl asns occurred at various
sites with no consistent pattern or correlation to a
specific chemical. | think a nore accurate wording
for the fact sheet would be the study detected few
significant long-termhealth effects in Edgewood
Arsenal volunteers. To say that there were no
effects is clearly not correct and easily refutable.”

Do you see that?

A | do.

Q I"I'l your attention back to Exhibit 264.

A MM hmm

Q On the fact sheet, which is the third page
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of the document. Final sentence of the first
par agraph says: "The study did not detect any
significant long-termhealth effects in Edgewood
Arsenal volunteers."

Do you see that?

A Ch, right. Got it.

Q Ckay. So despite Mark Brown's
characterization of that statement as inaccurate, it
remai ned in the fact sheet.

Do you see that?

A. Yes.

Q Why is that so?

MR. GARDNER: Objection. Calls for
specul ation. Lack of foundation, also vague.
BY MS. SPRENKEL:

Q Why did the sentence that Mark Brown

characterized as inaccurate remain in the fact sheet?
MR. GARDNER: Sane objections. Calls for
specul ati on. Lack of foundation.

A That woul d be better answered by the fol ks
at DoD who woul d have received Mark's di sagreenent
and their decision process to change or not change
t he sentence.

BY MS. SPRENKEL:

Q And how do you know that Mark's conments
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were communi cated to DoD?
A You know, in fact, they may not have. |
do not know the answer to that. | was | ooking on

this other sheet to see if they were copied in his --

in his response. | don't know all the nanes of these
peopl e here, so | don't -- | don't know They may
have not have. | would have a hard tinme believing

that anything Mark di sagreed with would not get

travel ed over to DoD.

Q And what's your basis for that belief?
A. My know edge and nmy good friend Mark.
Q And your know edge of your good friend

Mark tells you that he lets his concerns be heard?
A He lets his concerns be heard, and it
doesn't bother himthe level in the agency with which

he expresses those concerns.

Q vark Brown - -

A He's a very strong individual

Q MM hmm

A Confortable with his opinions.

Q We've net.

A Yeah. | would have a hard tinme believing
they didn't know. | would even go further to say

that somewhere in the back of ny mind | think there

were conversations with DoD about this sentence, but
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| do not renenber, obviously, because it was left in
as it was and no changes made. That was DoD s
decision. But it's hard for me to come up with any
further commentary about it.

Q Mark Brown is an expert in chem cal agent
exposure; right?

A Ri ght .

Q And VA sent out the fact sheet to veterans
attached to the notice letter?

A Yes.

Q Are you confortable with the fact that VA
sent out a fact sheet containing a sentence that Mark
Brown characterized as "a significant inaccuracy"
about whether a study detected any long-term
significant long-termhealth effects in Edgewood
Arsenal volunteers?

MR. GARDNER: Objection to the extent it
m scharacteri zes Exhibit 727. Al so objection, vague.

A I m ght have preferred a change in the
| anguage, but ultimtely that would not have changed
the process or results. In other words, this is just
notification of an issue, and | agree that if | had
my druthers, | probably would go with Mark's
comment s.

BY MS. SPRENKEL:
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Q And that's because you believe it's --
MR. GARDNER: He was in the middle of an
answer, | believe.
BY MS. SPRENKEL:
Q OCkay. Go ahead.
MR. GARDNER: To the extent you weren't
done.
A I would go along with Mark's comrents.

But as | say, but again, it's just a notification

letter. It's not a decision letter. It's not
nore -- it doesn't pretend to be nore than what it
is.

BY MS. SPRENKEL:

Q But to a veteran who's learning for the
first tinme that they were exposed, or potentially
exposed, to hazardous chenmicals, the letter is quite
i mportant; right?

MR. GARDNER: Objection. Calls for
specul ati on.

A It would be inportant regardl ess of the
sentence. Even if the sentence was conpletely taken
out, it was still inmportant.

BY MS. SPRENKEL:
Q Wuld it be better if the sentence were

compl etely taken out?
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A I''mnot saying better or worse. All I'm
saying is that for a person to learn that there was
an exposure in service that m ght have had some
effects upon his life is an inportant issue, period.

Q Right. But inplying to themthat there
are no long-termhealth effects fromtheir exposure
doesn't seemto be very hel pful information; correct,
for a veteran?

MR. GARDNER: Objection, mscharacterizes
the fact sheet.

BY MS. SPRENKEL:

Q Woul d you agree?
A I don't know. [I'Il stick with things
that, as we've said, it's a -- as | said, | probably

woul d go with Mark's conments.

But it's also true that DoD nust have had
a basis for saying what they said as well, and
don't -- I'mnot in a position to -- to justify
ei ther position.

| personally would just like -- | like the
way Mark viewed things. But I'mnot in a position to
criticize DoD, because | really don't know the facts.

Q But you did feel in general that it was

i nportant to communicate to veterans with clarity and

accuracy?
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A Absol utely.

Q And Mark Brown thought that that sentence
was inaccurate and m sl eading; right?

MR. GARDNER: Obj ection, mscharacterizes
Dr. Brown's e-mail.
A. Yeah, his stands for itself.
BY MS. SPRENKEL:

Q Yeah, | think it does. | guess it'd be
nore fair to say, "clearly not correct and easily
refutable”, those are the words he used; right?

A There they are indeed.

Q Turning to the second conment that he
provi ded, paragraph two DoD fact sheet, and we're
back to Exhibit 727: "The study objectives were to
determ ne the specific health effects associated with
exposure particularly with | ow dosages."

Do you see that?

A Yes.

Q And Mark says the phrase "particularly at
| ow dosages” is not really accurate and is
m sl eading. The term|low dose is a termof art that
refers or inplies exposure to subclinical doses, that
is, doses causing no clinical poisoning signs and
synptons, review of the extensive literature on these

tests clearly denonstrates that a great deal of the
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experinment, perhaps the majority, were actually
designed to cause clinical poisoning signs and
synpt oms anong experimental subjects and, therefore,
not | ow dose

Do you see that?

A Yes.

Q He says: "Many subjects had all sorts of
i mmedi at e poi soning S&S including blistering
cholinergi c poisoning, intense tearing, et cetera,
and some subjects required nedical attention. |
woul d suggest sinply elimnate this phrase fromthe
fact sheet and also fromthe VBA |letter where
apparently it was copied."

Do you see that?

A. Yes.

Q And then turning back to the fact sheet,
which is the third page of Exhibit 264, if you | ook
at the second paragraph, the final sentence says:
"The study objectives were to deternine specific
health effects associated with exposure, particularly
at | ow dosages."

Do you see that?
A Yes.
Q So, again, Mark's comment was not -- did

not result in an edit of the fact sheet; right?
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A Ri ght .

MS. SPRENKEL: Do you need to change it?

THE VI DEOGRAPHER: We do

MS. SPRENKEL: Okay.

THE VI DEOGRAPHER: This is the end of tape
five in the deposition of David Abbot. The time is
3:39 p.m, and we are now off the record.

(Recess 3:39-3:46 p.m)

THE VI DEOGRAPHER: This is the beginning
of tape six in the deposition of David Abbot. The
time is 3:46 p.m, and we are now back on the record.
BY MS. SPRENKEL:

Q M. Abbot, before we took a break we were
tal ki ng about the fact that Mark Brown's concerns
about the -- what he called the inaccurate and
m sl eadi ng nature of the phrase particularly with
| ows dosages, that those concerns were not ultimtely
i ncorporated into the final fact sheet.

Do you recall that?

A Yes.

Q Why were his concerns not adopted in the
final fact sheet?

MR. GARDNER: Objection. Calls for
specul ation. Lack of foundation

A. | don't know.
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BY MS. SPRENKEL:

Q Shoul d they have been?

A Good question. There is a difference
bet ween ny personal preference and the experts,
whet her they are VA experts or DoD experts, and
don't know which one is the better expert.

Personal ly, | would have adopted both
Mar k' s conments, but whose ever choice it was, they
weren't. But that's a personal opinion, probably
doesn't bel ong here.

Q But you do view Mark as an expert on
chem cal agent exposure?

A He is the expert.

Q Mnhmm Right. Do you recal
conversations about whether this phrase "particularly
with | ow dosages" should remain in the fact sheet?

A Apart fromthis e-mail and renmenbering
that it did stinulate some conversation, between that
conversation and the actual release of this document,
| don't remenmber -- | don't remenber nuch generat ed.

And part of that is the fact that the date
of the release of the letters was very quick after
this.

Q So you recall that there was sone

di scussion, but you don't recall the content of the
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when the case ends?

A Yes.
Q Ckay.
A There m ght be one distinction here that

is mssed perhaps.

Q MM hmm

A When a veteran cones in and does claima
disability but is not on the list, he may have ot her
i nformation -- even though he's not on the list, he
may have other information that we end up forwarding
to Dee Morris or Roy Finno, in which case he ends up
getting added to the list, even though he's not on
the list.

So just because sonebody is not on the
list doesn't mean they don't get added after research
by Dee Finno -- or | nean, Dee Morris.

Q But you nmean that he m ght get added to
the list if Dee Morris is able to verify that he's a

partici pant based on the new i nformation provided;

right?
A Ri ght .
Q Okay. We'll get to that. |It's the next

section of this.
So the next -- the second paragraph under

end product control says -- are you with nme?
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CERTI FI CATE

STATE OF GEORG A:
COUNTY OF FULTON:

| hereby certify that the foregoing
transcript was taken down, as stated in the caption,
and the col |l oqui es, questions and answers were
reduced to typewiting under ny direction; that the
transcript is a true and correct record of the
evi dence gi ven upon said proceeding.

| further certify that | amnot a relative
or enployee or attorney of any party, nor am |
financially interested in the outcome of this action.

This, the 6th day of February, 2012.

MAUREEN KREI MER, CCR-B-1379
Notary Public in and for the
State of Georgia. M Conm ssion
expires August 14, 2012.
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DEPARTMENT OF VETERANS AFFAIRS
Veterans Benefits Administration
Washington, D.C. 20420

<<FNAME>> <<MI>> <LNAME>> SSN # <<BSN>>
<<ADDRESS>>
<<CITY>>, <STATE>> <<ZIP>>

Dear Mr. <<LLNAME>>:

According to records recently released by the Department of Defense (DoD), you
‘participated in tests at Edgewood Arsenal in Maryland during your tour of service in the
<<Branch>>, The purpose of this letter is to inform you about the tests and what to do if
you have related health concermns.

information hbout the Tests

The tests at Edgewood Arsenal exposed participants, with their consent, fo a number
of different chenicals, The tests® objectives were to determine specific health effects
associnted with exposure, to assess various pre-and post-exposure medical treatments,
and to evaluate the effectiveness of personal protective equipment. Not all volunteers
were exposed to chemical agents; soime received placebos (harmless substances with
no health rigks), Others performed stress tests without exposure to chemicals. Please
see the enclosed DoD fact sheet, Edgewood Arsenal Chemical Agent Exposure
Studies: 1955-1975, for edditional information,

What You Can Discuss About the Tests

You may be concermned about releasing classified ‘test information to your health care
provider when discussing your health concerns, To former service members who
participated in these tests, DoD has stated:

.. "You may provide details that affect your health to your health care
provider. For example, you may discuss what you believe your exposure
was at the time, reactions, {reatment you sought or received, and the
general location and time of the fests, On the other hand, you should not
discuss anything that relates to operational information that might revcal
chemical or biclogical warfare vulnerabilities or capabilities.”

EXHIBIT

_2& ! ‘_’ VVA-VAD23547
02742

VETO001_014266 VVA-VAQ23647

PENGAD 806318363
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Page 2.

<<ILNAME>>, <<FNAME>> <<MI>>
SSN # <<S8N>>

If You Have Questions About the Tests

If you have questions about chemical or biological agent tests, or concerns about
releasing classified information, contact DoD at (800} 497-6261, Monday through
Friday, 9 a.m. to 9 p.m. Eastern time.

if You Have Health Concerns

Although there is no specific medical test or evaluation for the types of exposures yon
might have experienced more than 30 years ago, VA is offering a clinical examination
to veierans who receive this notification letter, If you have health concerns and wish
to be medically evaluated, PLEASE BRING THIS LETTER WITH YOU TO THE
NEAREST VA HEALTH CARE FACILITY. Thisletter will help you apply for the
exarnination by providing needed documentation, Additional medical information
about potential exposures is available through the “Environmental Health
Coordinators,” who are located in every VA medical center.

Note: The examination itself does not constifute, or provide eligibility for, enrollment
in the VA health care systern. If you are not already enrolled, you are encouraged to
apply for VA health care benefits at the time you apply for the examination.

In addition to this clinical examination, if you think that you suffer from chronic
health problems as a result of these tests, contact VA toll free at (800) 827-1000 to
speak to & VA representative sbout filing a disability claim, You may also contact
your local veterans service organization for assistance. :

Scientists know much about many of the agents used in these tests, In order to best
serve veterans and their families, VA continues to study the possibility of long-term
health effects associated with in-service exposure to chemical and biclogical agents.

If the medical community identifies such heslth effects, I assure you that we will share
this information with you and other veterans as it becomes available to ns. .

Smcerely YOuss,

Dan:el L. Cooper
Acting Under Secretary for Benefits

- Enclosure

VET001_D14267

VVA-VAD23648
02743
VVA-VAD23648



v

Case4:09-cv-00037-CW Document372-10 Filed03/15/12 Page4 of 7

FACT SHEET
Deployment Health Support Directorate

For more information,
1-800 497-6261

||

Version 07-0)-2006

Edgewood Arsens| Chemical Agent Exposure Studies: 1955 - 1975

The Department of Defense Is committed to share with the Department of Veterans'
Affairs the databases it compiles on military personnel who participated in prior military
chemical and biological operational testing. During the 1990s, the Defense Department
compiled the Mustard Participant Database and from 2000 to 2003, the Projects
112/SHAD Database. The Department is currently working to catalogue tests conducted
since 1942 that were not included in the earlicr databases. As part of this cffort, the
Defense Department is cataloguing the fests that were conducted at Edgewood Arsenal,
Maryland from 1955 to 1975, The Institute of Medicine (I0M) published a three-volume
study between 1982 and 1985 on the long-term health effects of exposure to the
chemicals tested.! The study did not detect any significant long-term health effects in
Edgewood Arsenal volunteers.

During the 1955-1975 Edgewood Arsenal testing, the Army Chemical Corps Medical
Department conducted classified medical studies involving nerve agents, nerve agent
treatments (antidotes), psychochemioals {hallucinogenic drugs), irritants, and blistering
agents, The purpose of the studies was to ensure that the U.S. military could adequately
protect its servicemembers from possible wartime exposures to chemical warfare agents,
As part of this effort, the Army conducted testing on approximately 7,000 volunteers at

" Edgewood Arsenal. These studies exposed participants, with their consent, to 2 number
of different chemicals. The study objectives were to determine specific health offects
associated with exposure (particularly at low dosages), 1o assess various pre- and post-
exposure medical treatments, and o evaluate the cffectwencss of personal protective
equipment in preventing exposwe,

The program evaluated the effects of Jow-dose exposures to chemical agents and their
treatments, how well personnel performed mentally and physically. following exposure,
how easily some chemicals were absorbed into the body through the skin, and the
effectiveness of personal protective equipment. Not all volunteers were exposed to
chemical agents. Some only received placebos (harmless substances with no heealth risks)
or performed stress tests without any exposure to chemicals,

Initially investigators determined exposure levels based on known safe levels in
leboratory enimals, They increased exposure levels only when there was a low risk of

! Institute of Medicine, Possible Long-Term Heslth Effects of Short-Term Exposure To Chemical Agents,
Volumes I-3, 1982, 1984, 1985,

VVA-VAD23648

02744
VET001_014268 i VVA-VAD23649
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serious side effects. The study mvestlgators assured that the éxposure fevels
sdministered would not result in serious or hife-threatening side effects, If reqmrcd the
volunteers received treatment for any adverse health effects.

VVAVADZ3650
02745
VET001_014269 VVA-VAD23650
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Frequently Asked Questions
Edgewood Arsenal Chemical Agent Exposure Studies; 1955 - 1975

Q: Where did the Army get its test participants?

A: Army enlisted men assigned to installations near Edgewood Arsenal were the initial
source of volunteers. Over time, fhe Army recruvited volunteers from thronghout the
United States and from other Services. About 75 service members pariicipated during
each 30-60 day testing period. As a group, the volunteers sefected fo participate in the
studies were above average in physical and mental qualifications when compared to other
service members,

Q: Were siudy participants trne volunteers?

A: The Army obtained the voluntary consent of volunteers and provided them with study
information,

Q: Deoes the Department of Defense still conduct human experimentation with
chemical agents?

A: No. Current medical chemical defense programs involving human subjects do not
involve the exposure of these subjects to chemical agents.

There ars medical chemical defense programs that involve the use of human subjects in
controlied clinical frials to test and evaluate the safety and effectiveness, of medical
products (drugs, therapies, efe.) to protect agzinst chemical agents. The use of human,
subjects in these trials invalves voluntesrs who have provided informed congent. All use
of human subjects in these trials is in foll compliance with the “Common Rule,” Federal
Policy for the Protection of Human Subjects, Food-and Drug Administration (FDA)
regulations, Federal Acquisition Regulations (FAR), DOD Directives and Instructions,
and alf other applicable laws, regulations, issuances, and requiréments,

Q: What databeses are the Department of Defense matniaining on veterans exposed
to chemical and biolegical zgents?

A: DoD maintains a Project 112/SHAD (Shipboard Hazard and Defense) database, This
database contains the names of veterans who were patticipated in Project 112/SHAD
testing in the 1960s and 1970s, It contains more than 6,000 names and is updated as
needed when we discover ndditiona! veterans who were part of this testing. We also
maintain a database containing the names of veterans who participated in mustard agent
tests during World War I1. We are currently in the process of populating our third
exposure database, the Edgewood Arsenal Chemical Agent Exposure Studies database
(1955-1975). The Bdgewood Arsenal Chemical Agent Exposure Studies Database
(1955-1975) is part of the databese of all other chemical and biclogical testing since
World War IL.

VVAVAD23651

02746
VETO01_014270 VVA-VAQ23651
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: Besides names and sexvice numbers, what other information does the DoD
database contatn on the Edgewood volunteers?

A: For each individual, the database will contain the following:
Type of test (i.¢., performance, equipment etc.)
Type of exposure {i.e., injection, intravenous (IV) ete.)
" Date of exposure
Agentfsimulant name
Apent/simulant amount if recorded
Treatments required as a result of the exposure
Documents describing the test procedures, if available,

£ ® ®# 9 = 9 0

Q: Who maintains the database for veierans exposed to radiation?

A: The Defense Threat Reduction Agency maintains information on veterans exposed to
radiation during the Nuclear Test Personnel Review (NTPR) Program.

Q: What types of tests were condncted at Edgewood?

A: Table 1 provides a rough breakout of volunteer hours against various experimental

catepories:

Incapacitating compounds {1.e. vomiting agenf) 28.9%
Lethal compounds (i.e. sarin) 14.5%
Riot cortroi compounds (i.e. CS) : 14.2%
Protective equipment and clothing (masks, rubber suits, ete)  13.2%
Development evaluation and test procedures 12.5%
Effects of drugs and environmental stress on hutnan 6.4%
physiological mechanisms (L.e. wakefulness)

Human factors tests (ability to follow instructions) 2.1%
_Gther (visual studies, sleep deprivation, ete.) 7.2%

Q: Did the Army expose the volunteers to hsllucinogenic compounds?

"A: Yes, there were studies at Edgewood that exposed volunteers to hallucinogenic drugs
fike 1L.SD. Although the current medical Jiterature indicates that such exposvre may have
some long-lasting effects among some individuals, such as "flashbacks” (visual
hallucinations without new drug exposure), the voluntesr records from the times of the
Edgewood studies did not record these kinds of after effeots among the Edgewood study
volunteers. )
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