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1

INTRODUCTION

2

Plaintiffs’ only remaining claim against Defendant Department of Veterans Affairs

3

(“VA”) is an allegation of facial bias in VA’s adjudication of benefit claims by volunteer

4
participants in the Department of Defense’s chemical and biological weapons testing program.
5
6

Despite the narrow scope of this claim, Plaintiffs have sought far-reaching, burdensome discovery

7

against VA. And while VA has gone to substantial efforts to satisfy Plaintiffs’ desire for

8

information, Plaintiffs persist in demanding additional documents that greatly exceed an

9

appropriate and workable scope of discovery.

10
11

First, Plaintiffs seek to compel VA to produce documents withheld under the deliberative
process privilege. Notably, Plaintiffs do not contend that VA has not satisfied the substantive

12
13
14

requirements of privilege; namely, that the documents are predecisional and deliberative. Rather,
Plaintiffs claim that VA has failed to satisfy the procedural requirement of the privilege and that

15

their need for the documents outweighs VA’s interest in maintaining the privilege. Plaintiffs’

16

procedural challenge is contradicted by case law, and they have failed to satisfy their burden of

17

establishing the need for predecisional, deliberative documents in support of their facial bias

18

claim. In addition, because VA has asserted multiple privileges over many of the challenged

19
documents, yet Plaintiffs have only challenged VA’s assertion of the deliberative process
20
21
22
23

privilege, Plaintiffs appear to be seeking, in many instances, an advisory opinion from the Court.
Accordingly, Plaintiffs’ challenge to VA’s assertion of the privilege should be denied.
Second, Plaintiffs demand that VA undertake extraordinarily broad and substantially

24

burdensome searches without any articulation or showing of relevance to the narrow facial bias

25

claim against VA. For example, Plaintiffs seek to compel VA to search for documents

26

concerning approximately 400 separate chemical and biological agents. Beyond being irrelevant,

27
such a search is unduly burdensome on its face. Similarly burdensome is Plaintiffs’ demand that
28
1
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1

VA search for all documents relating to testing that occurred prior to 1953. In addition, Plaintiffs

2

do not even attempt to establish how these 70-year-old documents are in any way relevant to their

3

claim against VA, and fail to acknowledge that the Defendants already have produced substantial

4
information concerning pre-1953 testing.
5
6

Third, Plaintiffs seek to compel VA to produce statistics that VA has examined and found

7

to be based on unreliable methodology. Rather than saddle Plaintiffs with such a flawed

8

statistical analysis, VA instead offered to produce the claims files of every identifiable test

9

subject, thus providing Plaintiffs not only with the information that would allow them to run their

10
11

own analysis, but with the additional information contained in those claims files. Yet Plaintiffs
continue to insist that VA expend effort and resources to provide a statistical analysis that is

12
13
14

wholly meaningless.
Finally, Plaintiffs seek an order compelling VA to search for and produce the death

15

certificates of all identifiable test subjects, despite the fact that VA already has committed to

16

searching for and producing death certificates. Accordingly, there is no live controversy between

17

the parties on this issue. Plaintiffs’ motion to compel should be denied.

18

BACKGROUND

19
Plaintiffs filed their initial Complaint in this case in January 2009. On July 27, 2009,
20
21

Plaintiffs served a Rule 45 subpoena on VA, which was not a named Defendant. See Decl. of

22

Lily Farel (“Farel Decl.”) ¶ 2, ex. A. Plaintiffs requested that VA produce more than 22

23

categories of documents, the subject matter of which ranged from all correspondence VA

24

received from or sent to any participant in the test programs (id. at 7), to all documents

25

concerning “the types of diseases or conditions experienced” by test veterans (id. at 8). As a

26

result of those search efforts, VA produced more than 14,000 pages of responsive documents to

27
the Plaintiffs. See Decl. of Paul Black (“Black Decl.”) ¶ 22.
28
2
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On June 7, 2010, Plaintiffs sought leave to amend their complaint for a third time to add
VA as a defendant. The Court denied in part and granted in part Plaintiffs’ motion to amend,
limiting the claim Plaintiffs could bring against VA to one of facial bias. (See Dkt. 177.) The

4
Court also noted that “[t]he proposed 3AC is not clear as to the nature of Plaintiffs’ new claims,”
5
6

but that the “Plaintiffs’ reply, however, clarifies their intended challenges. First, Plaintiffs seek

7

relief under the Constitution and the APA concerning the DVA’s adjudication of test

8

participants’ claims for [service-connected death or disability compensation]. Second, they assert

9

that the DVA has unlawfully delayed the fulfillment of its obligation to locate and notify test

10

participants of their exposures, in violation of the APA.” (Id. at 7) (emphasis added).1

11

At the outset, the Court explained that “it is well-settled” that 38 U.S.C. § 511(a)

12
13
14

“precludes federal district courts from reviewing challenges to individual benefit determinations,
even if they are framed as constitutional challenges.” (Id. at 8) (citing, among other cases, Tietjen

15

v. U.S. Veterans Admin., 884 F.2d 514, 515 (9th Cir. 1989)). The Court then noted that it was

16

“[l]ess apparent” what the effect of section 511(a) was on an action “like this one, that purport not

17

to challenge individual benefit decisions, but rather the manner in which such decisions are

18

made.” (Id.) (emphasis added). The Court then held that section 511

19
does not bar Plaintiffs’ claims under the Fifth Amendment. Under this theory,
they mount a facial attack on DVA as the decision-maker. They do not challenge
the DVA’s procedures or seek review of an individual benefits determination. Nor

20
21
22
23
24
25
26
27

1

Notably, in that same reply brief, Plaintiffs characterized their claim against VA as “narrow.”
(See Dkt. 113 at 1). Plaintiffs further articulated the basis for their “facial bias” claim in their
reply brief: “Plaintiffs seek a declaration that DVA, because of its active role in the chemical and
biological testing programs, is an inherently biased decision maker, and is thus violating the due
process rights of test participants across the board. Plaintiffs also seek an injunction forbidding
DVA from using biased decision makers, and compelling DVA to devise procedures to resolve
the claims of test participants that do not violate the due process clause and which involve, at a
minimum, a neutral decision maker. Determining whether DVA is biased, and whether that bias
violates the due process clause, is a facial challenge to DVA’s procedures. It will not require
the review of any decision by the Secretary on any individual veteran’s benefits claim, nor
hinge on the specific facts of any veterans’ claims.” (See Dkt. 113 at 6) (emphasis added).

28
3
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do they attack a particular decision made by the Secretary. The crux of their
claim is that, because the DVA allegedly was involved in the testing program at
issue, the agency is incapable of making neutral, unbiased benefits
determinations for veterans who were test participants. That bias, according to
Plaintiffs, renders the benefits determination process constitutionally defective
as to them and other class members.”

2
3
4
5

(Id. at 11) (emphasis added).

6
7
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The Court expressly denied Plaintiffs’ motion for leave to amend to the extent Plaintiffs
sought to add an APA challenge based upon VA’s training letter, explaining that any such claim

8
would be foreclosed by section 551. (Id. at 12-13.) The Court similarly denied Plaintiffs’ motion
9
10

for leave to amend regarding an APA claim predicated upon Plaintiffs’ challenges to VA’s efforts

11

to locate and notify test participants, and held that VA had no enforceable legal obligation to

12

locate or notify test subjects. (Id. at 14-17.)

13
14
15

Despite the limited claim of facial bias, Plaintiffs have served wide-ranging and broad
discovery on VA. VA has responded to 220 requests for production, more than 25
interrogatories, including discrete subparts, and 48 requests for admission propounded by

16
17
18

Plaintiffs, as well as designating Rule 30(b)(6) witnesses for more than eight topics noticed by the
Plaintiffs. Farel Decl. ¶ 5. Further, VA has already reviewed more than 600,000 pages of

19

potentially responsive documents, and produced more than 200,000 pages to the Plaintiffs. Black

20

Decl. ¶ 27. VA’s review and production efforts continue to this day. Id.

21
22

ARGUMENT

23

VA PROPERLY HAS WITHHELD DOCUMENTS BASED UPON THE
DELIBERATIVE PROCESS PRIVILEGE.

24

As reflected in VA’s privilege log, VA has withheld in full or in part 494 documents

25

on the basis of the deliberative process privilege. Notably, Plaintiffs do not dispute that the

26

I.

challenged documents meet the substantive requirements of the deliberative process privilege;

27
namely, that the documents are both predecisional and deliberative. Nor do Plaintiffs
28
4
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1

challenge any assertions of other privileges, such as the attorney-client privilege. Rather,

2

Plaintiffs challenge whether VA has satisfied the procedural requirements of the privilege and

3

assert that Plaintiffs’ need for the documents somehow outweighs the government’s interest in

4
maintaining the privilege. As discussed below, Plaintiffs’ challenge to VA’s assertion of the
5
6
7

deliberative process privilege lacks merit, and their motion to compel should be denied.
A.

The Deliberative Process Privilege Protects the Internal Processes of the
Executive Branch From Disclosure.

8
The deliberative process privilege “permits the government to withhold documents that
9
10

‘reflect[] advisory opinions, recommendations, and deliberations comprising part of a process by

11

which governmental decisions and policies are formulated.’” Hongsermeier v. Comm’r, 621 F.3d

12

890, 904 (9th Cir. 2010) (quoting NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 (1975)); see

13

Lahr v. Nat’l Transp. Safety Bd., 569 F.3d 964, 979 (9th Cir. 2009) (noting that the deliberative

14
15

process privilege “shields certain intra-agency communications from disclosure to allow agencies
freely to explore possibilities, engage in internal debates, or play devil's advocate without fear of

16
17
18

public scrutiny.”) (internal citation and quotation marks omitted), cert. denied, 130 S. Ct. 3493
(2010). The deliberative process privilege is “an ancient [one] . . . predicated on the recognition

19

‘that the quality of administrative decision-making would be seriously undermined if agencies

20

were forced to operate in a fishbowl.’” Dow Jones & Co. v. U. S. Dep’t of Justice, 917 F.2d 571,

21

573 (D.C. Cir. 1990) (citations omitted). The privilege “rests on the obvious realization that

22

officials will not communicate candidly among themselves if each remark is a potential item of

23
discovery and front page news, and its object is to enhance ‘the quality of agency decisions,’ by
24
25

protecting open and frank discussion among those who make them within the Government . . .”

26

U. S. Dep’t of the Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 8-9 (2001)

27

(citation omitted). Accordingly, courts have recognized that the deliberative process privilege

28

generally serves three basic purposes: (1) it protects and promotes candid discussions within a
5
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1

government agency; (2) it prevents public confusion from premature disclosure of agency

2

opinions before the agency establishes its final policy; and (3) it protects the integrity of an

3

agency’s decision. See Carter v. U.S. Dep’t of Commerce, 307 F.3d 1084, 1090 (9th Cir. 2002);

4
FTC v. Warner Commc’ns. Inc., 742 F.2d 1156, 1161 (9th Cir. 1984).
5
6

To meet the substantive requirements of the privilege, documents must be both

7

predecisional and deliberative. Carter, 307 F.3d at 1090. “[A] document is predecisional if it

8

was “‘prepared in order to assist an agency decisionmaker in arriving at his decision,’” and is

9

deliberative if its release would “‘expose an agency’s decisionmaking process in such a way

10
11

as to discourage candid discussion within the agency and thereby undermine the agency's
ability to perform its functions.’” Id.

12
13
14

Once these two substantive requirements are established, the party challenging the
assertion of the deliberative process privilege bears the burden of demonstrating sufficient

15

need to overcome the government’s interest in non-disclosure. See Redland Soccer Club, Inc.

16

v. Dep’t of the Army, 55 F.3d 827, 854 (3d Cir. 1995). In considering need, the Ninth Circuit

17

considers the following four factors: “1) the relevance of the evidence; 2) the availability of

18

other evidence; 3) the government’s role in the litigation; and 4) the extent to which disclosure

19
would hinder frank and independent discussion regarding contemplated policies and
20
21

decisions.” Warner Commc’ns., 742 F.2d at 1161-62 (holding that district court committed

22

reversible error in finding sufficient need where defendants were able to obtain and present

23

evidence on subject matter of litigation, there was no evidence of bad faith or misconduct on

24

the part of the agency, and compelled disclosure would likely hinder effective agency decision

25

making) (citations omitted). A requesting party cannot, as a matter of law, demonstrate

26

“need” in the absence of a showing of relevance. See United States v. Farley, 11 F.3d 1385,

27
28
6
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1

1390 (7th Cir. 1993) (holding that internal memoranda containing unpublished view of agency

2

staff regarding legal issues are not relevant to the court’s interpretation of the law).

3

B.

4
5
6
7

VA Has Satisfied the Procedural Requirements of the Deliberative Process
Privilege.

Plaintiffs’ first contention – that VA has not satisfied the procedural requirements for
invocation of the privilege because it did not make a formal assertion through the submission of
an agency declaration prior to Plaintiffs filing their motion to compel – reflects a fundamental

8
misunderstanding of the procedures for invoking the privilege. (Dkt. 255 at 3.)
9
Plaintiffs cite to no authority for the proposition that an agency must formally invoke the

10
11

deliberative process privilege through the submission of a declaration before the plaintiffs move

12

to compel the production of those documents. Indeed, the authority is to the contrary. See In re

13

Sealed Cases, 121 F.3d 729, 741 (D.C. Cir. 1997) (holding that the White House not obligated to

14
15

“formally invoke its [executive] privileges in advance of the motion to compel;” it was sufficient
that it said, in response to a subpoena, that it “believed the withheld documents were privileged”);

16
17
18

Huntleigh USA Corp. v. United States, 71 Fed. Cl. 726, 727 (2006) (procedural requirements for
privilege assertion are satisfied through the production of a declaration or affidavit in response to

19

a motion to compel); Tri-State Hosp. Supply Corp. v. United States, 226 F.R.D. 118, 134 n.13

20

(D.D.C. 2005); In re Consol. Litig. Concerning Int’l Harvester’s Disposition of Wis. Steel, Nos.

21

81 C 7076, 82 C 6895 & 85 C 3521, 1987 WL 20408, at *7 (N.D. Ill. Nov. 20, 1987) (rejecting

22

assertion that declaration must be submitted when privilege is first invoked).2 Here, in response

23
24
25
26
27
28

2

Plaintiffs’ reliance upon the Ninth Circuit’s decision in Al-Haramain Islamic Found., Inc. v.
Bush, 507 F.3d 1190 (9th Cir. 2007), is misplaced. Al-Haramain discusses the procedural and
substantive requirements for the invocation of the state secret privilege, not the deliberative
process privilege. In any event, even in the context of the state secrets privilege, the Supreme
Court has noted that the formal invocation of the privilege through an agency declaration after
rehearing of the district court’s decision on a motion to compel did not constitute a waiver of the
privilege. See United States v. Reynolds, 345 U.S. 1, 10-11 (1953). In addition, unlike the state
(Footnote continues on next page.)

7
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1

to Plaintiffs’ motion to compel, and in support of its invocation of the deliberative process

2

privilege, VA has timely submitted the declaration of John J. Spinnelli, Senior Advisor to the

3

Secretary to the Department of Veterans Affairs (“Spinelli Decl.”). Accordingly, Plaintiffs’

4
procedural challenge to VA’s invocation of the deliberative process privilege should be rejected.
5
6
7

C.

VA Has Satisfied the Substantive Requirements of the Deliberative Process
Privilege.

Although Plaintiffs do not challenge, and therefore concede this point, the documents over

8
which VA has asserted the deliberative process privilege plainly are both predecisional and
9
10

deliberative. See Carter, 307 F.3d at 1089. As described in the Spinelli declaration, VA has

11

withheld the following nine categories of documents on the basis of, among other privileges, the

12

deliberative process privilege: (1) documents concerning the adjudication of an individual

13

plaintiff’s claim for VA disability compensation; (2) documents concerning VA Executive

14
15

correspondence with members of Congress, Veterans Service Organizations, and other federal
government agencies; (3) documents concerning collaboration between the Department of

16
17
18
19

Defense (“DoD”) and VA regarding providing notice to test subjects; (4) documents concerning
the content of VA’s notice letter within the Veterans Health Administration; (5) documents
concerning DoD’s “Fact Sheet” regarding VA health care and examinations; (6) documents

20
(Footnote continued from previous page.)

21
22
23
24
25
26
27
28

secrets privilege, the invocation of the deliberative process privilege need not be made by the
head of the agency. See Landry v. FDIC, 204 F.3d 1125, 1135 (D.C. Cir. 2000) (citing, among
other cases, Kerr v. U.S. Dist. Court for the N. Dist. of Cal., 511 F.2d 192 (9th Cir. 1975)); see In
re McKesson Governmental Entities Average Wholesale Price Litig., 264 F.R.D. 595, 601 (N.D.
Cal. 2009) (“The requirement that the privilege be invoked by the agency head need not be
applied absolutely literally,” but “the duty to invoke the privilege cannot be delegated so far down
the chain of command that purposes of the requirements are undermined.”). This is in accord
with the holdings in other circuits that allow for officials other than the head of an agency to
properly invoke the deliberative process privilege. See Marriott Int’l Resorts, L.P. v. United
States, 437 F.3d 1302, 1307-08 (Fed. Cir. 2006) (holding that assertion of deliberative process
privilege may be delegated below agency head) (citing Landry v. FDIC, 204 F.3d 1125, 1135
(D.C. Cir. 2000); Branch v. Phillips Petroleum Co., 638 F.2d 873, 882-83 (5th Cir. 1981)).

8
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1

concerning legislative proposals, including draft legislative proposals and analyses of those

2

proposals; (7) emails and memoranda discussing drafts of the Under Secretary for Health’s

3

Information Letter; (8) documents concerning the Veterans Benefits Administration, including

4
draft training letters, outreach reports and meeting summaries, emails regarding outreach efforts,
5
6

drafts of the notification letter to test volunteers, and emails regarding the development of those

7

notification letters; and (9) documents concerning the Veterans Health Administration (“VHA”),

8

including emails regarding a potential response to congressional inquiry about Edgewood Arsenal

9

and emails discussing the possibility of future registries within VHA.

10
11

Based upon his personal consideration of these documents, Mr. Spinelli concludes that
each of the documents is predecisional, as they pre-date final decisions. See Spinelli Decl. ¶ 6.

12
13
14

Mr. Spinelli also concludes that each of the withheld documents contain the deliberations of
agency officials, the disclosure of which would substantial hinder or chill the candid

15

recommendations of agency employees. See id. ¶¶ 7-44. Accordingly, each of the challenged

16

documents meets the substantive requirements of the deliberative process privilege.

17
18
19

D.

Plaintiffs Cannot Meet Their Burden of Showing Need for the Specific
Documents at Issue.

Plaintiffs’ primary contention concerning VA’s assertion of the deliberative process

20

privilege is that their need for the documents outweighs VA’s interest in maintaining the

21

privilege. But Plaintiffs have not met their burden of establishing their need for the documents at

22

issue. Redland Soccer Club, 55 F.3d at 854 (party challenging privilege bears the burden of

23
demonstrating need for documents). As discussed below, a balance of the factors recognized by
24
25

the Ninth Circuit weighs heavily against disclosure.

26
27
28
9
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The Documents Plaintiffs Seek Have No Relevance to Their Sole Claim
of Facial Bias.

Plaintiffs cannot demonstrate that any of the nine categories of documents described

3
4

above are relevant to their narrow facial bias claim against VA and, accordingly, cannot meet

5

their burden of establishing a need for the documents at issue. See Farley, 11 F.3d at 1390.

6

As an initial matter, Plaintiffs categorically argue that because VA’s “intent” is at issue, the

7

deliberative process privilege may not apply. (See Dkt. 255 at 4) (citing In re Subpoena

8
Duces Tecum Served on Office of the Comptroller of Currency, 145 F.3d 1422, 1424 (D.C.
9
10

Cir. 1998)). Notably, the Ninth Circuit has not adopted the D.C. Circuit’s holding in In re

11

Subpoena. See Thomas v. Cate, 715 F. Supp. 2d 1012, 1021 (E.D. Cal. 2010) (citing Warner

12

Commc’ns, 742 F.2d at 1156); see also First Heights Bank, FSB v. United States, 46 Fed. Cl.

13

312 (Fed. Cl. 2000). Accordingly, this Court’s inquiry is whether Plaintiffs can demonstrate

14

that the protected documents are relevant. Plaintiffs cannot make this showing.

15

Plaintiffs contend that draft documents concerning VA’s notification letters would offer

16
17
18

“evidence of the manifestation of DVA’s bias,” (Dkt. 255 at 1). This contention is misplaced.
Plaintiffs have pursued only a facial challenge to VA’s adjudication of test subjects’ claims for

19

benefits, and any “evidence of the manifestation of DVA’s bias” is irrelevant to that challenge.

20

Plaintiffs have characterized their sole claim against VA as a narrow “facial challenge” in an

21

explicit attempt to avoid the jurisdiction-stripping effects of 38 U.S.C. § 511. (Dkt. 113 at 1, 6.).3

22

Under Section 511, Plaintiffs are barred from basing their bias claim on the documents

23
24
3

25
26
27

Section 511(a) provides that “[t]he Secretary shall decide all questions of law and fact
necessary to a decision by the Secretary under a law that affects the provision of benefits by the
Secretary to veterans or the dependents or survivors of veterans[,]” and that “the decision of the
Secretary as to any such question shall be final and conclusive and may not be reviewed by any
other official or by any court, whether by an action in the nature of mandamus or otherwise.” See
38 U.S.C. § 511(a).

28
10
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1

concerning the adjudication of an individual’s claim for VA disability compensation.4 Instead,

2

any review of VA’s adjudicatory procedures must be “facial.”

3

Here, the Court held that the “crux” of Plaintiffs’ facial bias claim against VA is “that,

4
because the DVA allegedly was involved in the testing programs at issue, the agency is incapable
5
6

of making neutral, unbiased benefits determinations for veterans who were test participants.”

7

(Dkt. No. 177, at 11; see Dkt. No. 113, at 6 (alleging that VA, “because of its active role in the

8

chemical and biological testing programs, is an inherently biased decision maker, and is thus

9

violating the due process rights of test participants across the board.”)). Accordingly, Plaintiffs’

10
11

claim is analogous to the one brought in Withrow v. Larkin, 421 U.S. 35 (1975), which addressed
the circumstances under which an adjudicative body’s interest or other involvement in the subject

12
13
14

matter before it necessarily creates “an unconstitutional risk of bias in administrative
adjudication.” Id. at 48 (rejecting the contention that the combination of investigative and

15

adjudicative functions in a single administrative body violates due process and holding that in

16

such circumstances a plaintiff “must overcome a presumption of honesty and integrity in those

17

serving as adjudicators”). Such a claim is, by definition, a narrow legal question, and the only

18
19

factual development that potentially would be relevant would be the extent to which VA was
involved in the testing at issue.5 Accordingly, Plaintiffs cannot demonstrate how VA’s

20
21
22
23

predecisional, deliberative communications related to topics such as legislative proposals and
notification letters to veterans are in any way relevant to the narrow facial bias claim against VA.
4

25

Plaintiffs acknowledge this barrier, noting that “Plaintiffs’ proposed DVA claims do not involve
individual benefits determinations and do not seek review of any decision by the Secretary
relating to benefits sought by any individual veteran.” (Dkt. 113 at 6; Dkt. 177 at 8). As such,
these documents cannot be relevant to Plaintiffs’ claim against VA.

26

5

24

27

VA admitted in the answer to the Third Amended Complaint that it has been involved in human
testing generally. (See Dkt. 236, ¶ 226.) To date, VA has discovered no evidence that it was
involved in the testing at Edgewood Arsenal.

28
11
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Nevertheless, in an attempt to negate the applicability of the deliberative process privilege
altogether, Plaintiffs appear to suggest that their facial bias claim is a “constitutional claim for
discrimination.” (Dkt. No. 255, at 4). In proving their facial bias claim, they suggest that they

4
may rely upon statistical evidence of bias or identify a specific policy that is discriminatory on its
5
6

face. While such a position would be inconsistent with the scope of the facial bias claim the

7

Court has allowed to proceed, as discussed above, such a characterization still would not entitle

8

them to the discovery they seek. Such a claim would be analogous to one alleging either facial

9

disparate impact or facial disparate treatment. Facial disparate impact claims concern

10
11

“employment practices that are facially neutral in their treatment of different groups but that in
fact fall more harshly on one group than another.” Raytheon Co. v. Hernandez, 540 U.S. 44, 52-

12
13
14

53 (2003). Facial disparate treatment claims involve policies that on their face are discriminatory.
Int’l Union, UAW v. Johnson Controls, Inc., 499 U.S. 187, 199 (1991). In either case, the

15

Supreme Court and the Ninth Circuit have recognized that subjective motivation is irrelevant in

16

the context of a facial challenge. Raytheon Co., 540 U.S. at 52-53 (holding that “evidence of the

17

employer’s subjective intent to discriminate” in a disparate impact claim is not required); see Int’l

18

Union,499 U.S. at 199 (“Whether an employment practice involves disparate treatment through

19
explicit facial discrimination does not depend on why the employer discriminates but rather on
20
21

the explicit terms of the discrimination.”); Frank v. United Airlines, Inc., 216 F.3d 845, 854 (9th

22

Cir. 2000) (holding that in a claim of facial disparate treatment, “a plaintiff need not otherwise

23

establish the presence of discriminatory intent”). Instead, a prima facie showing of disparate

24

impact requires a showing of significant statistical disparity. See Ricci v. DeStefano, 129 S. Ct.

25

2658, 2678 (2009). A prima face showing of facial disparate treatment by definition requires a

26

showing that a policy on its face is discriminatory. Because predecisional, deliberative

27
28
12
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1

documents shed no light on whether a significant statistical disparity exists6 or whether a policy

2

is, on its face, discriminatory, Plaintiffs cannot meet their burden to show that these documents

3

are relevant to their facial bias claim against VA.7 Thus, VA’s subjective intent as allegedly

4
manifested in emails and drafts of VA correspondence with members of Congress and other
5
6

Federal agencies, notice and training letters, reports of VA/DoD collaboration on notice efforts,

7

VHA legislative proposals, and responses to congressional inquiries is not relevant to Plaintiffs’

8

remaining claim against VA. 8

9
10
11

Finally, Plaintiffs allege that “DVA’s decisions regarding how and why to notify test
subjects about the test programs and associated health risks go to the heart” of their claim that VA
is biased in adjudicating benefits claims.9 (See Dkt. No. 255, at 6.) Yet Plaintiffs fail to explain

12
13
14

how VA’s decisions regarding the provision of notice to veterans relate in any way to VA’s
alleged facial bias in adjudicating claims for benefits. First, it is undisputed that VA’s notice

15

letter and training letter were written by employees at VA’s Central Office, not adjudicators at

16

VA regional offices. See Black Decl. ¶ 53. As such, Plaintiffs cannot demonstrate any

17

relationship between the development of the notice letters and the adjudication of claims by a

18

6

19
20
21
22
23
24
25
26
27
28

As discussed below, VA will produce to Plaintiffs the claims files for identifiable test veterans
who have made claims for service-connected injury, including claims based upon their
participation in the test program, from which Plaintiffs may perform a statistical analysis.
7

By definition, VA’s predecisional documents could not reflect a policy or practice of the
Agency, as they pre-date a decision concerning a policy or practice. And, as discussed above,
Plaintiffs do not address, much less dispute, that each of the documents withheld by VA is
predecisional. And, importantly, the Court has expressly foreclosed Plaintiffs’ challenge to the
VA training letter to adjudicators on the basis of 38 U.S.C. § 511(a) and, thus, Plaintiffs may not
rely upon the training letter as the basis for their bias claim. See Dkt. No. 177, at 13.

8

Plaintiffs’ motion to compel drafts of documents concerning VBA, including such items as
draft training letters, is foreclosed by the District Court. (See dkt. 117 at 13) (finding that as a “a
preliminary decision necessary to a final decision” made by the Secretary, training letters were
unreviewable under section 511.)
9

Defendants disagree that the content of the notice letters is at issue in this case. See Dkt. No.
177, n.3 & p.14 (Plaintiffs previously “disavow[ed] any challenge to the adequacy of the content
of [VA’s] notice.”)

13
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1

separate component of VA. Second, VA neither retains a copy of its notice letters sent to test

2

subjects nor places these letters in the claims files reviewed by adjudicators. See Black Decl. ¶

3

54. Accordingly, the only way a notice letter would appear in a claimant’s file is if he submitted

4
it as part of his claims submission. See id. Yet, this type of individualized inquiry of specific
5
6

claims files by the Court is expressly foreclosed by 38 U.S.C. § 511(a). Accordingly, Plaintiffs

7

cannot meet their burden of showing that the challenged documents are relevant, and this first

8

factor weighs heavily against disclosure.

9

2.

10
11

Plaintiffs Have Access to Substantial Information in Connection with
Their Claim.

Plaintiffs contend that they “cannot obtain information about DVA’s decision to

12

understate the risks associated with the test programs other than through contemporaneous

13

correspondence and memoranda that were prepared in the process of making that decision.”

14
15

(Dkt. 255. at 6). This argument fails for two reasons. First, as discussed above, in a facial bias
claim, the inquiry is an objective one. Accordingly, the pertinent inquiry is not whether the

16
17
18
19
20
21
22

subjective decision by the VA to include or not include information in any particular final
document submitted to VA’s adjudicators, but rather whether the documents on their face
evidence bias.
Second, it is undisputed that VA has produced to Plaintiffs many pages of documents
reflecting its decision concerning the provision of health care to veterans. Indeed, Plaintiffs
concede that they have information that they believe establishes their facial bias claim when they

23
state in their motion to compel that “in its notification letter to test subjects, DVA falsely
24
25

suggested that no significant long-term health effects were associated with the testing [citing Ex.

26

H], despite the fact that DVA was aware that studies showed long-term health effects were a

27

likely consequence of the test programs [citing Ex. P].” (Dkt. 255 at 4). In other words, Plaintiffs

28

possess information they believe reflects VA’s alleged bias. Accordingly, because Plaintiffs
14
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1

already possess substantial information regarding VA’s notification efforts and administration of

2

health care and will soon possess the claims files of all identifiable test subjects, this factor tilts

3

against disclosure. See Warner Commc’ns, 742 F.2d at 1161-62 (holding that, in affirmative

4
antitrust case brought by the federal government, defendants had little need for deliberative
5
6
7
8

documents given the availability of other information concerning market structure and
competitive effect).
3.

The Government’s Role in the Litigation Does Not Make These
Documents Relevant to Plaintiffs’ Claim of Facial Bias.

9
10

Plaintiffs claim that because VA’s actions are “the focal point of the litigation,” these

11

documents are relevant to their case. But this factor is substantially outweighed by the fact that

12

the challenged documents have little, if any, relevance to Plaintiffs’ narrow facial bias claim.

13

Further, as discussed above, Plaintiffs have available substantial information concerning VA’s

14
15

notification efforts and adjudication processes. Indeed, VA’s internal deliberative documents are
entirely collateral to Plaintiffs’ narrow facial bias claim against VA.

16
17
18

4.

Public Disclosure of These Documents Would Substantially Hinder
Frank and Independent Discussion.

This factor also weighs strongly against disclosure. As reflected in the Spinelli

19
declaration, disclosure of the challenged documents would substantially hinder frank and
20
21

independent discussion of policymakers. See Spinelli Decl. ¶ 3; see also Warner Commc’ns, 742

22

F.2d at 1161-62 (holding that disclosure of internal memoranda would “almost certainly injure[]

23

the quality of agency decisions” because it “chills frank discussion and deliberation in the future

24

among those responsible for making governmental decisions.”). Because each of these four

25
26
27
28
15
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1

factors considered by the Ninth Circuit weighs against disclosure, Plaintiffs cannot meet their

2

burden of showing need for the documents at issue, and Plaintiffs’ motion should be denied. 10

3

E.

4
5
6
7

Plaintiffs’ Contention That VA is Using the Privilege as Both a Sword and a
Shield Lacks Merit.

Plaintiffs further assert that because VA released certain draft documents, it necessarily
follows that VA “is not concerned with protecting the confidentiality of the decision-making
process but rather is attempting to shield highly relevant, incriminating evidence.” (See Dkt. 255

8
at 7-8.) Plaintiffs are incorrect; VA is not seeking to use the privilege as a sword and a shield.
9
10

Rather, VA inadvertently produced a limited number of draft documents over which the privilege

11

potentially could have been asserted. Contrary to Plaintiffs’ suggestion, the inadvertent

12

disclosure of these documents does not constitute a subject matter waiver. In re Sealed Case, 121

13

F.3d at 741 (holding that “all-or-nothing” approach of subject matter waiver have not been

14
15

applied to deliberative process documents); Ford Motor Co. v. United States, 94 Fed. Cl. 211, 218
(Fed. Cl. 2010) (“There is no subject matter waiver associated with the deliberative process

16
17

privilege.”).11 To the extent Plaintiffs are concerned that at some future point in the litigation VA

18
10

24

Plaintiffs cite to North Pacifica, LLC v. City of Pacifica, 274 F. Supp. 2d 1118 (N.D. Cal.
2003) for the proposition that the Court may consider additional factors beyond those recognized
by the Ninth Circuit in Warner Communications. (Dkt. 255 at 5-6). The Ninth Circuit has not
recognized these additional factors cited by North Pacifica. And, in any event, these additional
factors do not otherwise tilt the balance in favor of disclosure or override the factors recognized
by the Ninth Circuit. For example, Plaintiffs’ facial due process challenge does not implicate any
fundamental rights. See N. Pacifica, 274 F. Supp. 2d at 1124 (“even though NP has alleged a
violation of equal protection, no suspect class such as race or gender or some other basis for
heightened scrutiny is involved. Thus, the seriousness of the litigation and the issues involved is
somewhat lessened as compared to cases involving, for example, racial discrimination.”). And,
as discussed above, because Plaintiffs’ allegations of governmental misconduct are a facial
challenge, there can be no need for draft or otherwise internal deliberative materials.

25

11

19
20
21
22
23

26
27
28

Accordingly, Plaintiffs’ reliance upon a decision concerning subject matter waiver in the
attorney-client privilege context is misplaced. (Dkt 255 at 8) (citing Chiron Corp. v. Genetech,
Inc., 179 F. Supp. 2d 1182, 1186 (E.D. Cal. 2001)). Similarly, the other case relied upon by
Plaintiffs, Allstate Ins. Co. v. Serio, No. 97 CIV. 0670, 2000 WL 554221, at *11 (S.D.N.Y. May
5, 2000), is distinguishable because, in that case, the government sought to rely upon the same
document that it had previously withheld on privilege grounds. In this case, Plaintiffs argue that,
(Footnote continues on next page.)

16
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1

will attempt to affirmatively use documents over which it properly has asserted the deliberative

2

process privilege, VA represents to the Court that it has no intention of doing so.

3

F.

4

Plaintiffs’ Motion Is, In Many Instances, Moot Because VA Has Asserted
Additional Bases for Privilege, Which Have Not Been Challenged, Over
Certain Documents.

5
Plaintiffs’ motion to compel purports to challenge only VA’s assertion of the deliberative

6
7

process privilege. But as clearly reflected on VA’s privilege log, many of the documents over

8

which that privilege has been asserted also contain assertions of other privileges, such as the

9

attorney-client privilege. See Spinelli Decl. ¶¶ 14, 27, 30, 36, 38, 40, 43 . Accordingly,

10
11

Plaintiffs’ motion to compel documents over which multiple privilege assertions have been
invoked should be denied as moot, because even if the Court were to overrule VA’s assertion of

12
13
14

the deliberative process privilege, VA is entitled to rely upon its timely invocation of other
privileges given the absence of any challenge to those claims. See Eberle v. City of Anaheim, 901

15

F.2d 814, 818 (9th Cir. 1990) (holding that legal issues raised for the first time in reply briefs are

16

waived); Dilley v. Gunn, 64 F.3d 1365, 1367 (9th Cir. 1995).

17

II.

18
19

PLAINTIFFS’ REQUESTS FOR PRODUCTION ARE BOTH IRRELEVANT AND
UNDULY BURDENSOME IN LIGHT OF THE LIMITED FACIAL BIAS CLAIM
AGAINST VA.
Although VA already has responded to extensive discovery from Plaintiffs, producing

20
more than 200,000 pages of responsive documents, and despite the narrow claim of facial bias
21
22

against VA, Plaintiffs now seek to compel VA to search for documentation concerning the

23

approximately 400 substances contained in the Department of Defense Chemical and Biological

24

(“Chem-Bio”) database and to search for documents related to all testing prior to 1953. (Dkt. 255

25
26

(Footnote continued from previous page.)

27

because VA inadvertently produced a limited number of predecisional drafts, it cannot withhold
on deliberative process grounds different documents that may relate to the same subject matter.

28
17
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1

at 8-11.) These requests have limited, if any, relevance to the claims in this case and would result

2

in a huge burden on VA resources. As such, Plaintiffs’ motion to compel should be denied.

3

A.

Courts May Limit Discovery When Burden Outweighs Relevance.

4
The burden caused by discovery requests must be proportional to the relevance of the
5
6

documents sought. Wright & Miller § 2008.1 (noting that “Judges relatively frequently limit or

7

forbid discovery when the cost and burden seem to outweigh the likely benefit in producing

8

evidence, as demonstrated by [a] plentitude of cases…”); see also Rivera v. NIBCO, Inc., 364

9

F.3d 1057, 1063 (9th Cir. 2004) (stating that Rule 26 is “subject to limitation”).

10
11

In determining whether a discovery request is proportional to its likely benefit, courts
“consider[] the needs of the case, the amount in controversy, the parties’ resources, the

12
13
14

importance of the issues at stake in the action, and the importance of the discovery in resolving
the issues.” Fed. R. Civ. P. 26(b)(2)(c)(iii); see also Moon v. SCP Pool Corp., 232 F.R.D. 633,

15

637 (C.D. Cal., 2005). The Ninth Circuit has held that this need for proportionality is especially

16

important in cases such as this, where a government agency is the responding party. See Exxon

17

Shipping Co. v. U.S. Dept. of Interior, 34 F.3d 774, 779 -780 (9th Cir. 1994) (holding that “a

18

court may use Rule 26(b) to limit discovery of agency documents…if the desired discovery is

19
relatively unimportant when compared to the government interests in conserving scarce
20
21

government resources.”).

22

In this case, as demonstrated by the attached declarations, the burden of searching for

23

Plaintiffs requests far outweighs the relevance, if any, of documents that may be discovered.

24
25
26
27

B.

Plaintiffs’ Request that VA Search for Documents Related to Approximately
400 Substances Is Irrelevant, Cumulative, and Unduly Burdensome.

Plaintiffs seek to compel VA to search for documents using the names of approximately
400 substances contained in the Chem-Bio database. (Dkt. 255 at 10). As explained in the

28
18
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1

Declaration of Lisa Thomas (“Thomas Decl.”), such information is irrelevant and the burden of

2

the proposed discovery is substantial.

3
4
5
6
7

1.

The Search Plaintiffs Demand Is Unlikely to Result in Additional
Relevant Documents.

Plaintiffs fail to articulate why the documents identified through this expanded search are
relevant to their claim of facial bias against the VA or their claims against any other Defendant.
The District Court noted that the basis of Plaintiffs’ claim is that “because the DVA allegedly was

8
involvement in the testing program at issue, the agency is incapable of making neutral, unbiased
9
10

benefits determinations for veterans who were test participants.” (Dkt. 177 at 11). VA has

11

already searched for any evidence of its involved in the test programs at issue and will continues

12

to search for any evidence of its involvement. Thomas Decl. ¶ 8.

13
14
15

To the extent Plaintiffs contend that information concerning these specific biological and
chemical agents is relevant to claims against DoD, that argument also lacks merit. Plaintiffs’
claims against DoD do not rest upon discovery related to every chemical and biological agent

16
17
18

contained in the Chem-Bio database. On March 21, 2011, counsel for Plaintiffs sent a letter to
counsel for Defendants explaining that “in the spirit of moving this case forward, a key purpose

19

of this letter is to narrow the scope of discovery by providing a narrowed list of test substances”

20

for which Plaintiffs would seek discovery from the Department of Defense. Farel Decl. ¶ 4, Ex.

21

C. The narrowed list, approximately 60 substances, was intended to “permit Defendants to focus

22

their energy on the key items and help expedite Defendants’ provision of the information

23
necessary for Plaintiffs to pursue and evaluate their claims.” Id. As such, it cannot be the case
24
25

that Plaintiffs now need VA to search substances, beyond those Plaintiffs identified, so that

26

Plaintiffs may pursue their claims against DoD. The documents that would be identified through

27

this expanded search would have limited, if any relevance, to the claims remaining in this case.

28
19

Case4:09-cv-00037-CW Document276

1

2.

2

Filed09/01/11 Page26 of 32

Expansion of VHA’s search to include all chemical and biological agents
would be prohibitively expensive and time-consuming.

As described above, VA has undertaken a broad search for responsive documents using

3
4

both specific substances and the Plaintiffs’ own discovery requests for guidance. Thomas Decl. ¶

5

9. In undertaking this search, VHA, the office within VA that is most likely to have responsive

6

documents, searched both electronic and paper files. Id. Expanding this search would engender

7

substantial cost, an effort that is unwarranted in light of the relevance of the information that such

8
an expansion may recover. Id. ¶¶ 12-17.
9
Finally, Plaintiffs’ requested searches would be unnecessarily cumulative. Beginning in

10
11

1955, VA reported annually to Congress on its medical research. VA has made these reports,

12

which include numerous chemical agents also listed in the Chem-Bio database, available for

13

Plaintiffs’ inspection and copying, consistent with Federal Rule of Civil Procedure 34. Plaintiffs

14

have not yet reviewed these reports.

15

In sum, if forced to undertake these searches, the burden on VA would be disproportionate

16
17
18
19

to the potential results. Plaintiffs’ production demands would place tremendous strain on VA’s
time and resources, a strain that far outweighs the minimal, if any, potentially relevant documents
that may be discovered.

20

C.

21

Plaintiffs’ Request That VA Search for Documents Related to Pre-1953
Testing Is Both Irrelevant and Unduly Burdensome.

Despite purporting to “focus[] on the relevance of the information sought” (Dkt. 255 at 2),

22
23

Plaintiffs fail to explain how documents related to pre-1953 testing are relevant to their claim of

24

facial bias against the VA.12 Instead, Plaintiffs incorporate by reference the argument articulated

25

in their Motion to Compel 30(b)(6) Testimony and Production of Documents from the

26
12

27

Notably, however, VA has already produced to Plaintiffs a number of documents related to pre1953 testing as a result of its prior search efforts. Black Decl. ¶ 28.

28
20

Case4:09-cv-00037-CW Document276

Filed09/01/11 Page27 of 32

1

Department of Defense and the Central Intelligence Agency, (Dkt. 258), despite the fact that the

2

claims remaining against the other Defendants differ substantially from the claim against VA.

3

Without showing any relevance as to VA, this request should be considered de facto unduly

4
burdensome. See Compaq Computer Corp. v. Packard Bell Elecs. Inc., 163 F.R.D. 329, 335-36
5
6

(N.D. Cal., 1995) (“if the sought-after documents are not relevant nor calculated to lead to the

7

discovery of admissible evidence, then any burden whatsoever imposed . . . would be by

8

definition ‘undue.’”); Soto v. City of Concord, 162 F.R.D. 603, 610 (N.D. Cal., 1995) (noting that

9

“in general the party seeking to compel discovery bears the burden of showing that his request

10

satisfies the relevance requirement of Rule 26”).13

11

But even if Plaintiffs could demonstrate that such documents are relevant for their claims

12
13
14

against the VA, such a search would be unduly burdensome. See Black Decl. ¶¶ 35-43; Thomas
Decl. ¶¶ 16-18. Accordingly, the extreme burden associated with Plaintiffs’ requests for

15

information regarding tests conducted prior to 1953 is disproportionate to any potential relevance.

16

III.

17

PLAINTIFFS’ REQUEST THAT VA RE-CREATE END PRODUCT 683
STATISTICS IS IRRELEVANT AND CUMULATIVE.
Plaintiffs also seek an order compelling VA to produce “updated statistics regarding

18
19

Chem-Bio’ claims for service connected benefits based on test subjects’ exposure to the test

20

substances administered during the test programs.” (Dkt. 255 at 8). Plaintiffs’ request is based

21

on information contained in VA’s Outreach Reports, which were provided on a monthly basis to

22

the Under Secretary for Benefits, Admiral Daniel J. Cooper during his tenure in that position to

23
provide updates on ongoing outreach activities being conducted by the VA Compensation and
24
25
26
27

13

To the extent Plaintiffs contend that information in VA’s possession concerning pre-1953
material is relevant to claims against DoD, that argument lacks merit. DoD has admitted a
number of Rule 36 Requests for Admission concerning the health effects of full-body exposure to
mustard gas and lewisite. With respect to DoD’s alleged obligations regarding notice, whether
VA may know about testing cannot legally be imputed to DoD.
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1

Pension Service. See Black Decl. ¶ 5. The Outreach Reports contained statistics based on the

2

number of claims with End Product 683 (“EP 683”), which was a designator VA used in certain

3

electronic databases to denote claims related to chemical or biological exposure in Edgewood

4
Arsenal testing programs. See Black Decl. ¶¶ 6-7.
5
As explained below and in VA’s responses to Plaintiffs’ Second Set of Interrogatories,

6
7

updating these statistics using the same methodology would be fundamentally unreliable. See

8

Black Decl. at 8; see also Farel Decl. ¶ 3, ex. B. Instead, and in an effort to provide Plaintiffs

9

with more reliable information regarding the outcome of claims based on exposures at Edgewood

10
11
12
13
14

Arsenal, VA has offered to produce the claims files of all identifiable test subjects who have
sought VA service-connected disability compensation and whose survivors have sought DIC
based upon the veteran’s alleged service-connected deaths. 14 See Black Decl. ¶ 20. These files
will contain all claims made by the identifiable test subjects and their survivors, including claims

15

based on exposure to test substances. Production of these claims files requires an extraordinary

16

effort.

17

in those claim files and because any statistical analysis of EP 683 using the same methodology as

18

Because Plaintiffs’ requested analysis could be derived from the information contained

before is fundamentally unreliable, Plaintiffs’ request is irrelevant and cumulative.

19
A.
20
21
22

VA Statistics Regarding EP 683 Claims are Irrelevant Because the EP is
Unreliable.

Any statistics VA could produce using EP 683 would be fundamentally flawed and are,
therefore, irrelevant to Plaintiffs’ claims. EP 683 does not itself provide a viable mechanism for

23
discerning whether claims based on human-subject testing have been granted or denied. Black
24
25
14

26
27

Pursuant to the statutory requirements of 38 U.S.C. § 7332, records containing information
about drug abuse, alcoholism or alcohol abuse, HIV, or sickle cell anemia will either be removed
from the claims file or VA will seek the consent of the veteran whose records contain such
information before producing the file.
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1

Decl. ¶¶ 8, 17. The purpose of the EP 683 is to enable VA to track and manage its current

2

caseload with respect to specific types of issues, rather than to track the outcome of claims

3

retrospectively. Id. ¶ 9. Accordingly, EP 683 has been assigned to a variety of different issues at

4
different time periods. Id. ¶ 10. Currently, EP 683 is used to track not only claims based on
5
6

testing at Edgewood Arsenal, but also claims based on exposures in Project Shipboard Hazard

7

and Defense (“SHAD”) and claims based on other hazardous exposures, including current-day

8

exposures. Id. For this reason, a search of cases flagged with EP 683 would not be capable of

9

distinguishing claims based on Edgewood Arsenal testing from other unrelated claims. Id. ¶ 10,

10
11

12, 13. Further, such a search would not identify any claim based on Edgewood Arsenal testing
filed prior to September 2006, when VA began using EP 683 for such claims. Id. ¶ 11.

12
13
14

Plaintiffs’ only articulation of their need for EP 683 statistics is that these statistics would
reflect claims based on exposure for veterans whose participation in the testing programs was

15

unverified, whereas the claims files that VA is producing only include veterans for whom DoD

16

has verified participation in the testing programs. (Dkt. 255 at 9). It is conceivable that, as the

17

Plaintiffs note, an EP 683 may have been added to the claim of a veteran who alleged exposure at

18

Edgewood Arsenal, but whose name is not contained in the DoD chem-bio database or for whom

19
DoD could not further verify participation. But given the inherent unreliability of the EP 683 as a
20
21
22

whole, it is impossible to state that statistics based on EP 683 are likely to include such veterans.
Black Decl. ¶ 20.

23

Simply put, Plaintiffs are asking this Court to order VA to expend an unwarranted amount

24

of money and time to undertake a meaningless exercise that would result in unreliable data, and at

25

the end of the process, Plaintiffs would have no additional information than they would otherwise

26

obtain from VA. Such a request is contrary to Rule 26, and as such, should be denied.

27
28
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1

B.

2

Rule 26 requires that courts preclude discovery if it “is unreasonably cumulative or

3

Plaintiffs’ Request that VA Recreate EP 683 Statistics is Cumulative.

duplicative, or can be obtained from some other source that is more convenient, less burdensome,

4
or less expensive …” Fed. R. Civ. P. 26(b)(2)(C)(i). Courts generally will preclude discovery
5
6

where production would result in information that has already been provided or encapsulated in a

7

different form. See Robinson v. Adams, No. 1:08cv01380, 2011 WL 2118753 at *17 (E.D. Cal.,

8

2011) (“much of the information requested would be duplicative of documents that Defendants

9

have already been ordered to produce. No further production is required.”); Pub. Serv. Enter.

10
11

Grp. Inc. v. Philadelphia Elec. Co., 130 F.R.D. 543, 551–52 (D.N.J. 1990) (denying discovery
that is unreasonably cumulative where “the essential information . . . is readily available” by

12
13
14
15
16
17
18

virtue of government hearings and other litigation); Carlson Cos. v. Sperry and Hutchinson Co.,
374 F. Supp. 1080, 1085 (D. Minn. 1974) (refusing to require document productions, “the
contents of which will possibly serve only to supplement material already revealed”).
Here, VA’s production of the claims files, which contain the very information from which
reliable statistics regarding claims adjudication would be derived, means that Plaintiffs’ request
for statistics is, by definition, cumulative. Plaintiffs’ purported need for this information is to

19
support their allegation that claims brought by test veterans are unfairly adjudicated. (See Dkt.
20
21

255 at 9.) The claims files being produced by VA will contain all the information Plaintiffs seek

22

to prove their claim; there would be no additional information provided by a statistical analysis

23

that is not already contained in the claims files. Black Decl. ¶ 20.

24
25
26
27
28
24
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VA HAS ALREADY AGREED TO PRODUCE DEATH CERTIFICATES FOR
IDENTIFIABLE TEST PARTICIPANTS.

Finally, Plaintiffs move to compel the VA to produce the “death certificates of all
deceased test subjects.”15 (Dkt. at 11.) Plaintiffs concede that VA has already agreed to produce

5
6

the claims files of identifiable test subjects, which contain death certificates that are provided to

7

VA by veterans’ family members. Id., Black Decl. ¶ 46. VA has also agreed, as Plaintiffs

8

acknowledge, to search the two other repositories likely to contain death certificates: Notice of

9

Death (“NOD”) folders for identifiable test subjects, which are kept at regional offices and VA’s

10
11

electronic recordkeeping system, to which the VBA currently uploads evidence submitted in
support of claims for burial benefits. (Dkt. 255 at 11.) As explained in the Black Declaration,

12
13

there is no other repository likely to contain death certificates. Black Decl. ¶ 52.
Given the fact that VA is searching for death certificates in the places most likely to

14
15

contain death certificates and because Plaintiffs do not contend that VA’s search for death

16

certificates is somehow inadequate, there is no actual dispute between the parties and Plaintiffs’

17

motion should be denied.

18

CONCLUSION

19
For the foregoing reasons, Plaintiffs’ Motion to Compel should be denied.
20
Respectfully submitted,

21
22

September 1, 2011

23
24
25

IAN GERSHENGORN
Deputy Assistant Attorney General
MELINDA L. HAAG
United States Attorney
VINCENT M. GARVEY
Deputy Branch Director

26
15

27

Plaintiffs concede that their request for death certificates is only relevant to their “claims
against the other Defendants,” (Dkt. 255 at 11), and not to their facial bias claim against the VA.
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/s/ Joshua E. Gardner______
JOSHUA E. GARDNER
KIMBERLY L. HERB
LILY SARA FAREL
BRIGHAM JOHN BOWEN
JUDSON O. LITTLETON
Trial Attorneys
U.S. Department of Justice
Civil Division, Federal Programs Branch
P.O. Box 883
Washington, D.C. 20044
Telephone: (202) 305-7583
Facsimile: (202) 616-8202
E-mail: Joshua.E.Gardner@usdoj.gov
Attorneys for Defendants
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425 MARKET STREET
SAN FRANCISCO
CALIFORNIA 94105-2482

MORRISON & FOERSTER LLP

TELEPHONE: 415.268.7000
FACSIMILE: 415.268.7522

NORTHERN VIRGINIA, DENVER,
SACRAMENTO, WALNUT CREEK

WWW.MOFO.COM

March 21, 2011

NEW YORK, SAN FRANCISCO,
LOS ANGELES, PALO ALTO,
SAN DIEGO, WASHINGTON, D.C.

TOKYO, LONDON, BRUSSELS,
BEIJING, SHANGHAI, HONG KONG

Writer’s Direct Contact
415.268.6411
GErspamer@mofo.com

Via E-Mail and U.S. Mail
Joshua E. Gardner, Esq.
United States Department of Justice
Civil Division, Federal Programs Branch
P.O. Box 883
Washington, D.C. 20044
Re:

Vietnam Veterans of America, et al. v. Central Intelligence Agency, et al.,
No. CV 09-0037 CW (N.D. Cal.)

Dear Mr. Gardner:
This letter responds to certain items raised in your March 11 letter, provides a narrowed list
of test substances, identifies a narrowed and critical set of Rule 30(b)(6) topics, encloses
discovery directed to the Department of Veterans Affairs (“DVA”), most of which is directly
related to the new claim against that agency, and seeks to move discovery forward
expeditiously. Given the case deadlines currently in place — including the May 31, 2011
fact discovery cutoff — it is imperative that we receive Defendants’ responses to this letter
by no later than March 25, 2011, so that the parties can evaluate priorities and construct an
appropriate plan for the completion of discovery.
Response to Your March 11 Letter
Although your March 11 letter addresses numerous issues concerning interrogatory
responses, the parties’ earlier meet-and-confer efforts, and Defendants’ belief regarding the
appropriate scope of discovery — some of which we dispute — I wanted to respond briefly
to two points.
First, you state that you believe that a “threshold issue about the scope of discovery” must be
resolved to proceed with the remaining discovery in this case. We believe that the Court
already has provided guidance about the scope of discovery, has compelled Defendants to
provide additional information (including twice compelling full and complete responses to
Plaintiffs’ interrogatories), and that Defendants have not yet lived up to their discovery
obligations. Defendants’ inability or unwillingness to complete their document production

sf-2969599

Case4:09-cv-00037-CW Document276-4

Filed09/01/11 Page2 of 8

Joshua E. Gardner, Esq.
March 21, 2011
Page Two
has jeopardized Plaintiffs’ ability to complete expert reports on the timetable set by the
Court, as even at this late date, we continue to receive documents.
At the same time, in the spirit of moving this case forward, a key purpose of this letter is to
narrow the scope of discovery by providing a narrowed list of test substances and
consolidating and clarifying requested Rule 30(b)(6) deposition topics. We trust that these
efforts will permit Defendants to focus their energy on the key items and help expedite
Defendants’ provision of the information necessary for Plaintiffs to pursue and evaluate their
claims. You concluded your letter by reiterating your desire to work cooperatively with
Plaintiffs in an effort to complete discovery in this case. Plaintiffs likewise are committed to
working cooperatively with Defendants, but also are committed to obtaining the information
to which they are entitled and which they require to evaluate and prosecute this litigation.
We believe that this letter moves us towards that goal.
Second, with respect to Battelle, your letter overstates the explanation provided to Plaintiffs
during the meet-and-confer session and is not consistent with the information provide by the
Department of Defense (“DOD”) representative at that meeting. Regardless, as mentioned
during the call, Defendants’ effort to prevent Plaintiffs from obtaining discovery from
Battelle by invoking the Touhy regulations is obstructionist and misguided. The Southern
District of Ohio, which will enforce the subpoena, is among the many courts to have rejected
Defendants’ position that a party agency can require compliance with the Touhy regulations
to impede discovery — as the DOD is attempting to do here. See Roby v. Boeing Co., 189
F.R.D. 512, 516-18 (S.D. Ohio 1999) (“fundamental fairness dictates that the Touhy
regulations should not apply where the Government is a party to the litigation”). We are
preparing to move to compel Battelle’s response to the subpoena, which clearly calls for the
production of information that Defendants have refused to provide in discovery, including
Defendants’ communications with Battelle concerning the scope and execution of the
contract at issue, and Defendants’ (and DOJ’s) communications with Battelle concerning this
litigation. It is clear to us based on our conversations with Battelle (and from Battelle’s
objections to the subpoena) that Defendants actively have interceded and induced Battelle’s
non-compliance with the subpoena. In fact, Battelle itself told us that Defendants’ counsel
instructed Battelle not to respond to Plaintiffs’ initial subpoena. Although you were
dismissive of this issue when we raised it during our meet-and-confer call, we ask one more
time for Defendants to reconsider their position with respect to the Battelle subpoena and to
cease their obstruction of Plaintiffs’ efforts to obtain this relevant information. Please let us
know whether Defendants intend to stand on their Touhy objections and whether Defendants
otherwise will oppose our motion to compel discovery from Battelle.
Narrowed List of Test Substances
Enclosed with this letter, please find a preliminary list of primary chemical and biological
substances for trial, including both separately and in various combinations. Each substance
sf-2969599
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includes all variants and analogs of that substance, and we reserve the right to amend this list
as discovery progresses, noting Defendants are still producing large volumes of documents.
Depositions of Defendants
Despite prevailing on most of the topics in our Motion to Compel, we have reevaluated the
scope of Plaintiffs’ Rule 30(b)(6) deposition topics, and have narrowed our requests to the
topics set forth below. To be clear about the information Plaintiffs intend to seek through
these depositions, and to add clarity to the requests in light of Defendants’ comments during
our meet-and-confer discussion, I have grouped these requests topically and provided a
narrative collectively summarizing the information sought in each category. To the extent
that Defendants believe that the narrative descriptions below contemplate testimony about
information not fairly called for in the identified topics, and Defendants object to providing
the described testimony, please let us know so that we can send formal Rule 30(b)(6) notices
encompassing any such information. All of this information goes to the core of Plaintiffs’
claims and should be uncontroversial, so we trust that it will not be necessary to do so.
Given changes at the agencies since Defendants responded to Plaintiffs’ deposition notice,
please identify designated witnesses on each of these topics and provide dates on which these
witnesses are available for deposition. If Defendants are unable to provide dates at this time
because educating witnesses on these topics will require Defendants to complete their
document production and to analyze the relevant information, please provide your best
estimate about when these depositions can commence. Also, unless you inform us otherwise,
we assume that these depositions will go forward in Washington, D.C., at Morrison &
Foerster’s office.
1. Defendants’ Obligations to Provide Notice and Health Care: Topics 1, 18, 38, 39,
54, 56, and 57. Through depositions on these topics, Plaintiffs intend to seek
information concerning the duties to provide notice and healthcare that serve as the
core of Plaintiffs’ APA claims. To that end, Plaintiffs seek information concerning
the meaning, interpretation, application, enactment, and modification of the
directives, policies, and regulations governing notice and health care related to the
testing at issue.1 Plaintiffs also seek information concerning Defendants’ efforts (if
any) to meet these duties by providing: (a) information to Test Subjects about the
tests in which they were involved and the possible effects on the health or person of
the test subjects from participation in these tests, including the sources and amounts
of funding for any notification and outreach efforts conducted or directed by
Defendants; and (b) medical treatment of any kind at any time to the Test Subjects,
1

Consistent with Defendants’ amended and supplemental responses to Interrogatory No. 22, these include —
but are not limited to — the Wilson Memorandum, CS: 385, AR 70-25 (and its various amendments), as well as
any relevant internal plans, policies, letters to the field, instructional memoranda, or directives.
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including Defendants’ systems for providing health care or medical treatment to
current or former service members, including Defendants’ agreements with any
federal or state agencies or private organizations to provide health care or medical
treatment on Defendants’ behalf.
2. Possible Health Effects Related to Test Programs: Topics 4, 15, 55. Through
depositions on these topics, Plaintiffs intend to seek information concerning the
possible health effects of participation in Defendants’ Test Programs — learned by
Defendants at any time — including physical, psychological, mental, emotional, or
other effects from exposure to the substances administered during the program or any
health effects otherwise arising from participation in the Test Programs.
3. Secrecy Oaths: Topic 33. Plaintiffs intend to seek information concerning the
secrecy oaths administered to Test Subjects (or other non-disclosure obligations
imposed on Test Subjects), including the content, nature, and duration of the secrecy
oaths, Defendants’ policies and practices with respect to such oaths, and any
contemplated or actual release of Test Subjects from any secrecy or non-disclosure
obligation.2
4. Databases and Information Gathering: Topics 18, 30. Through depositions on
these topics, Plaintiffs seek to obtain information concerning Defendants’ sources of
information concerning participants in the Test Programs, such as information
obtained from Test Participants and any information compiled in any database,
including but not limited to the Chem-Bio database being compiled by the DoD with
the assistance of Battelle, including the purpose of the database, scope of information
included in the database, status and timing for completion of the database, and cost of
the database.
5. Interaction With DVA: Topics 2, 36. Through depositions on these topics,
Plaintiffs seek to obtain information concerning Defendants’ interactions and
communications with DVA concerning claims asserted by Test Subjects or the use of
DVA patients in testing conducted or funded by Defendants related to chemical
and/or biological weapons.
6. Resources and Capacities: Plaintiffs seek testimony concerning the source and
amount of funding for any notification or outreach efforts that potentially could apply
to the Test Subjects, the source and amount of funding for Defendants’ health care or

2

These releases include the information disclosed in Defendants’ amended and supplemental responses to
Interrogatory No. 11, including the 1993 Perry Memorandum (VET001_011181-82) and the January 2011 DoD
Memorandum (VET021_000001-2).
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medical treatment systems, and Defendants’ budget since 2006 and any annual
budget surplus since 2006.
7. CIA Involvement: Topic 6. Through deposition on this topic, Plaintiffs seek to
obtain testimony concerning the CIA’s involvement (whether direct or through
financial support) in the Test Programs, including — but not limited to — CIA
involvement of any kind in any test or experiments involving military service
members and any CIA experimentation involving substances also administered to any
military service member as part of the Test Programs. Plaintiffs also seek testimony
concerning the compilation and certification of the “Administrative Record” filed
with the Court on February 18, 2011, and on the CIA’s Victims Task Force.
In addition, please provide us with available dates, times, and locations for depositions of the
following witnesses, all of whom were on the list of initial deponents that Plaintiffs provided
to Defendants in advance of the February 3 discovery conference:
•

Dr. James Baker (initial disclosures)

•

Paul Black (initial disclosures)

•

Laura Ruse Brosch (initial disclosures)

•

Michael Peterson (initial disclosures)

•

Lloyd Roberts (initial disclosures)

•

Joseph Salvatore

•

Len Sistek Jr.

In addition, to the extent that Defendants no longer intend to identify Dr. Michael Kilpatrick
or Dr. Arthur Anderson or Martha Hamed as Rule 30(b)(6) designees, please let us know so
that we can evaluate the need separately to depose them in their individual capacities.
Status of Defendants’ Document Production
During our latest meet-and-confer discussion, you provided us with an interim update on the
status of Defendants’ document production and likely timing for completion. Please provide
us with an update on the progress for each Defendant, including an update on the DoD’s
review of the magnetic tapes referenced in your March 11 letter and the anticipated timing of
the additional search results from DTIC mentioned in your letter. We are concerned that
unless Defendants complete their document productions very shortly, the parties will be
unable to complete all fact discovery in accordance with the current case schedule. We also
reiterate our request that, if Defendants have identified additional individuals or documents
upon which they intend to rely in their defense that are not currently reflected in Defendants’
initial disclosures, you provide updated initial disclosures for Defendants. (As you know,
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Plaintiffs updated their initial disclosures at Defendants’ request.) In the past you have
expressed that it may make sense to push out the fact discovery deadline to accommodate the
parties’ efforts to complete that portion of discovery. Let’s plan on discussing that topic
once we have a chance to consider Defendants’ latest document production status report.
Discovery Requests Directed to DVA
I also enclose with this letter a set of discovery requests directed to the DVA related to the
Fourth Claim for Relief in the Third Amended Complaint. We are willing to meet and
confer with you about these requests as necessary, but given current discovery deadlines, we
expect that the DVA will promptly provide the requested information.
Class Certification
During our meet-and-confer videoconference, you stated that Defendants preferred to depose
the named plaintiffs prior to briefing on class certification. With that in mind, Plaintiffs have
held off for now on filing their motion for class certification. Please confirm that if Plaintiffs
continue to defer filing their class certification motion until Defendants have had the
opportunity to depose the named plaintiffs, Defendants will not seek to re-depose any named
plaintiff during the course of class certification briefing.
*

*

*

We look forward to Defendants’ response to this letter. Please call to schedule a time to talk.
Very truly yours,

Gordon P. Erspamer
Enclosures
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Vietnam Veterans of America v. C.I.A.
U.S.D.C. (N.D. Cal. 2009) No. 09-cv-0037-CW

Testing Agents at Issue
A. Chemical Substances
123.175
12202
220548
2-PAM CL
Adamsite
Arsenic
Artane
Atropine
Bromobenzyl Cyanide
BZ
CAR 302668
Chloropicrin
Cogentin
CS, CS Arsenic
CX
Cyanide
Dioxin
DMT
EA 3443, EA 3580
EA 3834
EA 1778
Ecstasy
Eserine
Lewisite
Lidocaine
LSD
Mace, CN 12375
Mescaline
Mustard Gas
Mylaxen
P2S
PCMG
PCP
Pepper Spray (OC)
Phenobarbitol
Phosgene
Prolixin
Psilocybin
Pyridine
Ritalin
Sarin
Scopolamine
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Vietnam Veterans of America v. C.I.A.
U.S.D.C. (N.D. Cal. 2009) No. 09-cv-0037-CW
Seconal
Sodium Amytal
Soman
Tabun
Tacrine
THC
Thorazine
TMB-4
Toxogonin
Trilafon
VX
B. Biological Substances
Anthrax
Bacillus Globibii
Botulinum toxin
Brucella
Bubonic Plague
Q Fever
Ricin
Tularemia
Typhus
Venezuelan Equuine Encephalomyelitis
Viral Encephalitis
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lJNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

1

2
3

VIETNAM VETERANS OF AMERICA, et al.,

4

Case No. CV 09-0037-CW

Plaintiffs,

5

6
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v.

DECLARATION OF PAUL BLACK

CENTRAL INTELLIGENCE AGENCY, et al.,

7

Defendants.

8

9
I, Paul Black, declare as follows:

10
11

1.

I am the Assistant Director of the Procedures Staff in the Compensation Service, Veterans

12

Benefits Administration ("VBA"), U.S. Department of Veterans Affairs ("VA"). I have held this

13

position since February 2008. In this capacity, I report to Danny Pummill, Deputy Director for

14

Policy and Procedures of the Compensation Service.

15
16

2.

As the Assistant Director for Procedures for the Compensation Service, I am responsible

for: (1) developing procedures and processing guidance for field stations to ensure uniformity

17
and consistency in the compensation claims adjudication process nationwide; (2) the means by
18
19

which field employees implement policy regarding the compensation program; and

20

(3) evaluating the effectiveness of the means used to implement the policies. I also serve in an

21

oversight role for interagency data sharing, which entails developing objectives and operations

22

for new and existing programs between the Department of Defense ("DoD"), Social Security

23
24

Administration, Internal Revenue Service, other agencies, and VBA related to process
development. I also serve as the principle senior advisor to the Director of the Compensation

25

26
27
28

Service on VAlDoD collaboration. I am also a senior advisor to the Director of the
Compensation Service on procedural matters and ensure that the VBA Adjudication Procedures
Manual is properly maintained. I also manage staff conducting research and development of

1
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methods for improving the claims adjudication process and oversee claims-processing

2

procedures for V A compensation benefits.

3

3.

4

litigation, the Plaintiffs' claim against VA, and Plaintiffs' discovery requests directed to V A.

5

4.

6

In this role, I am familiar with VA's operations and organizations. I am aware ofthis

I am aware that Plaintiffs have requested that the VA produce "up-to-date statistics

regarding 'Chem-Bio Claims.'" I understand that, when Plaintiffs refer to "Chem-Bio Claims,"

7
they are referring to the number of claims for disability compensation and dependency and

8
9
10

indemnity compensation ("DIC") filed by test subjects and their survivors based on alleged
exposure to chemical or biological agents during the testing at issue in this case.

11

5.

12

they are asking V A to compile statistics similar to what V A produced as part of "Outreach

13

I also understand that when Plaintiffs request "statistics regarding 'Chem-Bio Claims'"

Reports," which were provided on a monthly basis to the Under Secretary for Benefits, Admiral

14
Daniel J. Cooper, during his tenure in that position, to provide updates on ongoing outreach

15
activities being conducted by the V A Compensation and Pension Service.
16
The up-to-date statistics compiled in the same manner as those in the Under Secretary's

17

6.

18

monthly reports requested by Plaintiffs would be based upon a multi-step process that involved

19

review of contemporaneous reports of VA's inventory of pending claims to which End Product

20

683 ("EP 683") may have been applied.

21

7.

EP 683 is a designator that V A uses in certain V A electronic databases to mark claims

22
related to chemical or biological exposure in Edgewood Arsenal testing programs. The
23
24

designator was first used for these claims in September 2006.
Contrary to Plaintiffs' statement in the motion to compel, the Outreach Reports were not

25

8.

26

compiled by running a simple computer query. Rather, they were based on a periodic and

27

ongoing monitoring of operational reports concerning pending EP 683 claims and additional

28

case-by-case investigations of individual claims. Therefore, as explained below, although EP

2
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683 is still in use today, merely counting the number of claims with EP 683 attached does not by

2

itself provide a viable or reliable mechanism for discerning whether claims based on human

3

subject testing have been granted or denied.

4

9.

5
6

The purpose of the EP 683 is to enable VA to track and manage its current pending

caseload with respect to specific types of issues, rather than to track the outcome of claims
retrospectively. Because EP 683 is not used to record dispositions historically, a review of

7

claims to which EP 683 may have been applied may only identify cases flagged by V A

8
9

employees as potentially involving a claim based on testing at Edgewood Arsenal or another

10

type of exposure to which EP 683 applies or previously applied.

11

10.

12

F or example, currently, EP 683 is used to track not only claims based on testing at Edgewood

13

EP 683 has been assigned to a variety of different issues during different time periods.

Arsenal, but also claims based on exposures in Project Shipboard Hazard and Defense

14
("SHAD") and claims based on other chemical and biological exposures, including current-day

15
16
17

exposures to hazardous substances unrelated to Edgewood Arsenal testing, such as exposure to
jet fuel at a military airfield.

18

11.

19

exposure on or after September 12,2006, a calculation of the number ofEP 683 claims would

20

not account for any claims related to testing exposure filed prior to that date.

21

22

12.

Because V A began to use the EP 683 to identify claims based on Edgewood testing

In addition, the value of EP 683 is further limited because if a veteran files a claim

alleging two bases for a disability, e.g., Agent Orange exposure and chemical exposure at

23
24

Edgewood Arsenal, and VA grants service connection on the non-Edgewood Arsenal basis, the

25

claim may not be assigned EP 683.

26

13.

27

Lewisite at Edgewood Arsenal between 1953 and 1975, the claim would be coded with EP 688,

28

not EP 683.

Further, if a veteran alleged that his or her disability is due to exposure to mustard gas or

3
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For this reason, a search of cases flagged with EP 683 would not be capable of

2

distinguishing claims based on Edgewood Arsenal testing from other unrelated claims.

3

15.

4

Outreach Reports will not reflect the actual number of Chem-Bio claims filed.

5

16.

6

As a result, any current-day statistical analysis of claims using the methodology in the

Also, it appears that the statistics in the Outreach reports did not include claims for DIC

filed by survivors of test subjects alleging that the veteran's death is related to exposures at

7

Edgewood Arsenal, as the reports refer only to claims filed by veterans for disability
8

9

compensation.

10

17.

11

Chem-Bio claims.

12

18.

13

As such, the EP 683 has proved to be unreliable and inappropriate basis for tracking

Nor does VA have an alternate database or tracking system for identifying the number of

claims for service-connected disability compensation filed by veterans that are based on the

14
assertion that their claimed disability was caused by their exposure or participation as test
15
16
17

subjects during service or the number of claims for DIC filed by survivors of such veterans
alleging that the veteran's death was caused by such exposure. The only way to accurately count

18

Chem-Bio claims is to review the claims files for each test veteran, which was not done in

19

preparing the Outreach Reports.

20

19.

21

Although VA data systems may indicate whether V A has granted or denied a veteran's

claim for service-connected disability compensation, those systems do not always indicate

22
whether the claim was predicated upon an assertion that the claimed disability was caused by

23
24

exposure or participation as a test subject, as distinguished from other aspects ofthe veteran's

25

service.

26

20.

27

granted by VA for disability or death alleged to be related to exposures at Edgewood Arsenal is

28

to review the V A decisions on the claims which are filed in the V A claims files and which V A

The only reliable means to determine how many compensation and DIC claims were

4
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has stated it will produce to Plaintiffs, subject to both a protective order and review under 38

2

V.S.c. § 7332. These claims files contain all claims for disability compensation and DIC made

3

by any identifiable test veteran or a survivor of an identifiable test veteran.

4

21.

5

regarding any chemical or biological testing prior to 1953. PIs.' Mot. to Compel Discovery at 1,

6

I am also aware that Plaintiffs have filed a motion to compel V A to search for documents

PIs.' Mot. to CompeI30(b)(6) Depositions & Prod. Of Docs. At 15-17. Specifically, Plaintiffs'

7
motion seeks all documents regarding testing "created, received, or dated between January 1,

8
9

1940" and the present day, a request that is unduly burdensome for the reasons stated below. As

10

an initial matter, the burden associated with searches for documents related to pre-1953 testing

11

must be put into the context of what V A has already searched and produced.

12

22.

13

Prior to becoming a party in this litigation, Plaintiffs served a Rule 45 subpoena upon V A.

In responding to that subpoena, V A produced to Plaintiffs approximately 14,000 pages of

14
documents, both in whole and redacted in part, related to VA's efforts to provide notice to test
15
16
17

subjects; meetings and communications between V A and DoD regarding compilation ofthe
Chem-Bio database and the DoD Fact Sheet; V A adjudication procedures for claims for disability

18

compensation and DIC based on exposure to test substances during the Edgewood Arsenal test

19

programs; correspondence between VA and the other Defendants regarding VA's efforts to notify

20

test participants; guidance provided to V A medical personnel regarding the testing; data regarding

21

claims filed alleging death or disability due to the testing; Board of Veterans' Appeals ("BVA")

22
decisions regarding claims alleging death or disability due to the testing; and claims files and
23
24

health records for the individual Plaintiffs.
Since the production ofthese 14,000 pages in late 2010, VA has continued to conduct a

25

23.

26

Department-wide search (described below), and will continue to produce relevant, non-privileged

27

documents to Plaintiffs on a rolling basis, subject to the protective order entered in this case.

28

5
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Since October 201 0, the following offices have searched, and are continuing to search, for

2

email, electronic, and hardcopy files for relevant documents: VBA, Board of Veterans' Appeals

3

("BVA"), Veterans Health Administration ("VHA"), and other agencies at V A Central Office

4

("VACO"), which include Executive Secretariat, Office of Congressional and Legislative Affairs,

5
6

Office of Policy and Planning, Records Management Service in the Office of Information and
Technology, and the Office of Public and Intergovernmental Affairs. These offices searched for

7

documents relating to each ofthe following search terms and SUbjects: Bruce Price; Franklin D.

8
9

Rochelle; Larry Mierow; Eric P. Muth; David C. Dufrane; Tim Michael Josephs; William

10

Blazinski; BLUEBIRD, ARTICHOKE, MKDELTA, MKULTRA, MKNAOMI, MKSEARCH,

11

MKCHICKWIT, MKOFTEN, MATERIAL TESTING PROGRAM, EA 1729, THIRD

12

CHANCE, DERBY HAT, Project Whitecoat, Edgewood Arsenal, Ft. Detrick, EA-1476, EA

13

2233, dimethylheptyl or DHMP, LSD Follow-up Study Report (1980), Possible Long-Term

14
Health Effects of Short-Term Exposure to Chemical Agents; Vol. 1: Anticholinesterases and
15
Anticholinergics (1982), Possible Long-Term Health Effects of Short-Term Exposure to
16
17

Chemical Agents, Vol. 2: Cholinesterase Reactivators, Psychochemicals, and Irritants and

18

Vesicants (1984), Possible Long-Term Health Effects of Short-Term Exposure to Chemical

19

Agents, Vol. 3: Final Report: Current Health Status of Test Subjects (1985), Septal implant,

20

VOLS TEAS Data, Use of Volunteers in Chemical Agent Research, Report DAIG-IN 21-75

21

(1976), Nuremberg Code, Wilson Directive, Official Directives, Dr. Russell Monroe, Morse

22
Allen, Paul Gaynor, and Report to Congress by the Comptroller General of the United States,
23
24
25

Federal Control ofNew Drug Testing is Not Adequately Protecting Human Test Subjects and the
Public, Pub. No. HRD-76-96 (July 15, 1976).
In addition, VA's Office ofInformation and Technology ("OI&T") has been conducting at

26

25.

27

least 4,646 individual searches resulting from the above 46 search terms that Plaintiffs requested

28

VA to utilize. VA OI&T has used these 46 search terms to search through approximately 9.4

6
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terabytes (9,400 gigabytes) of data space in the attempt to locate documents responsive to

2

Plaintiffs' ongoing discovery requests. These searches have been conducted since October 2010,

3

and are still in the process of being completed.

4

26.

5

archives of 105 V A employees identified as potentially involved in topics allegedly at issue in

6

Since August 2010, V A has also been conducting an exhaustive search of the email

this lawsuit. These electronic searches have consisted of using all 46 search terms listed in the

7
above paragraph to search each of the 105 VA employees' email archives, and decrypting each
8
9

employee's password-protected emails separately in order to review all potentially responsive

10

documents. Starting in August 2010, this email search and review process has taken a total of one

11

year to complete. In addition to these electronic searches, VA hand-searched at least two file

12

cabinets of paper files in an attempt to find potentially responsive materials.

13

27.

As of August 26,2011, VA has reviewed more than 680,000 pages of documents, and has

14
produced, in addition to the 14,000 pages produced in late 2010, another 195,000 pages of
15
16
17

responsive documents. In addition, based on a search of VA electronic databases for data on
claims for V A benefits filed by identifiable individuals on DoD's Chem-Bio database, V A

18

previously produced a statistics report in response to Interrogatories No.1 and 2 in Plaintiffs' First

19

Set of Interrogatories to V A titled "Statistics on Known Claims Filed by Chem-Bio Veterans."

20

This previously produced statistics report addresses the grant and denial rate of claims for

21

disability compensation and DIC that V A has received from survivors of identifiable test subjects,

22
irrespective of the theory on which such claims were based. VA also has produced to Plaintiffs

23
24
25

copies of all Board decisions involving claims based on exposure or participation as test subjects
that could be found upon a reasonably diligent search. Further, V A has produced to Plaintiffs a

26

list of names of identifiable test subjects who have filed disability compensation claims, to the

27

extent such information is available. In addition, in response to Plaintiffs' ongoing discovery

28

requests, VA continues to conduct a Department-wide search facilitated by OI&T (described

7
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above), and will continue to produce relevant, non-privileged documents to Plaintiffs on a rolling

2

basis, subject to the protective order entered in this case.

3

28.

4

conducted by V A did uncover some of the very documents Plaintiffs seek

5

pre-1953 exposure and notification ... encompass[ing] mustard gas and Lewisite testing"

6

VA did not specifically exclude pre-1953 material from its searches, and the searches
"information about
are

already available to them. PIs.' Mot. To CompeI30(b)(6) Depositions & Prod. of Docs. at 12.

7
VA has already produced a number of documents relating to mustard gas and Lewisite testing,

8
9

including the following as examples:

•

Under Secretary for Benefits Notification Letter for Mustard Gas Exposure
(VETOOl_01511O) (VVA-VA 009384);

•

V A Fact Sheet, Mustard Gas Exposure and Long-Term Health Effects, April 1999
(VET 001_015438-39);

•

Under Secretary for Health's Information Letter (IL) 10-2005-004, HEALTH
EFFECTS AMONG VETERANS EXPOSED TO MUSTARD AND LEWISITE
CHEMICAL WARFARE AGENTS (Mar. 14,2005) (VETOOI_015445-57);

16

•

"Mustard Gas Claims" (VVA-VA 023723);

17

•

"Declassification of Tests" Powerpoint excerpt (VVA-VA023474);

18

•

Under Secretary for Health's Information Letter (IL) 10-2005-004, HEALTH
EFFECTS AMONG VETERANS EXPOSED TO MUSTARD AND LEWISITE
CHEMICAL W ARF ARE AGENTS (Feb. XX, 2005) (DV A003 000106);

•

Executive Mustard Agent (Mustard Gas and Lewisite) Notification Plan and
Database Overview (Feb. 7,2005) (VVA-VA 030524);

•

Compensation and Pension Service Director's Training Letter 05-01 (Mar. 28,
2005), "Revised Mustard Agent and Lewisite Claims Processing Procedures"
(VETOOI_014953-70); and

•

Institute of Medicine, "Veterans at Risk: The Health Effects of Mustard Gas and
Lewisite" (Washington, D.C., 2003) (VET001_013857-013860).

10

11
12
13
14
15

19
20
21

22
23
24
25
26
27

29.

Expansion of VA's discovery searches beyond those discussed above to also explicitly

include testing before 1953 would be unduly burdensome. V A estimates that an expanded search,

28

8
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such as appears to be contemplated by Plaintiffs' extremely broad production requests, would

2

include the following burdens:

3

Burdens of the Specific Search for Potential Locations ofpre-1953 testing

4

32.

5

extensive, burdensome electronic search in all of its systems to locate any such evidence. VBA

6

In order to locate any evidence of pre-1953 testing. VBA would have to conduct an

has already spent more than 11 months oflabor (a search which is still ongoing) by at least 4

7

employees in VA OI&T, who have been conducting an electronic search using 46 search terms
8
9

across all VA computer file servers, in addition to dozens of VBA employees searching with the

10

46 search terms across VBA's sub-components. Thus, Plaintiffs' demand that VBA conduct

11

more searches for pre-195 3 testing will likely require a number of additional search terms, and

12

would be arduous, time consuming, and unduly burdensome for VA database systems to handle.

13
14

33.

As stated above, VA OI&T has expended at least 11 months of time searching across its

servers for 46 search terms, for a total of 4,646 unique searches conducted using more than 9.4

15
16
17

terabytes (9,400 gigabytes) ofdata space. Compliance with Plaintiffs' request for pre-1953 test
documentation would require that VA replicate the breadth of the search it has performed thus far

18

for the additional search terms related to pre-1953 testing. Hypothetically speaking, if, for

19

example, VBA were to add 10 more search terms in order to capture all potentially responsive

20

documents, based on the burdens VBA has previously experienced, it would take VBA a

21

minimum of3 additional months to conduct electronic searches, and would require more than 975

22
individual searches across VA servers, navigating more than 2.0 terabytes (2,000 gigabytes)
23
24
25
26
27

alone, for an electronic search.
34.

The aforementioned electronic search would be just the beginning of VBA's burden of

locating any responsive documents. Given the age of the documents Plaintiffs are seeking it is
likely that any such records VBA may possess were never entered into a computer or an

28
9

Case4:09-cv-00037-CW Document276-5

1

Filed09/01/11 Page10 of 16

electronically searchable system. In order to complete a thorough search, each VBA storage

2

facility would have to manually search its inventory logs for all records concerning any of

3

research or testing conducted prior to 1953. This manual search would involve trial-and-error

4

efforts to match where VBA may have located any research or testing records for such activity

5

6

that may have been conducted prior to 1953. Without any more detailed knowledge on where
testing or research records are stored, VBA cannot locate the correct records in an efficient or

7
logical manner. Such a search would be both repetitive and extraordinarily difficult for several

8
9

reasons.

10

35.

11

within VBA, aside from the documents it has already produced to Plaintiffs regarding mustard

12

gas and Lewisite. The Records Control Schedule ("RCS") is a VBA publication that categorizes

13

As an initial matter, VBA is unaware that any records relating to pre-1953 testing exists

and identifies every type of document produced in the course of regular business by VBA, and

14
designates how VBA will dispose of each type of document - taking into consideration its
15
sensitivity and content -after the document is no longer needed for VBA operations. The most
16
17

recent RCS issued by VBA is dated November 4, 1997. However, this RCS does not list any

18

categories that would suggest that they include documents Plaintiffs seek concerning information

19

relating to testing prior to 1953. The RCS does not contain a category for any VBA documents

20

related to research and development, notification letters for testing volunteers, chemical or

21

biological agents, or any other type of testing with substances. Thus, the Plaintiffs' demand for

22
VBA to search for "information about pre-1953 exposure and notification ... encompass[ing]
23
24

mustard gas and Lewisite testing" is unlikely to retrieve any additional documents from VBA,

25

given the absence of such documents from the VBA RCS.

26

36.

27

archives, VBA employees would have to conduct a widespread, and yet unguided, manual file

28

search at several V A record storage facilities scattered throughout the United States in order to

However, assuming that VBA does possess responsive information somewhere in its

10
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find the actual hard copy of any responsive documents. The time and expense of retrieving these

2

potential records may be affected by variations in the records management and storage process in

3

place at each off-site storage facility. There is no single facility where active and/or inactive

4

research or testing records are known to be stored. For example, some facilities have contracted

5
6

with other private record storage vendors to hold paper records at alternative sites throughout the
country. Due to space issues, some storage facilities have moved their paper records to contract

7
storage facilities, which may house both active and inactive paper records. Thus, potential

8
9

documentation concerning pre-l 953 testing, if maintained by VBA, may be scattered throughout

10

storage sites nationwide.

11

37.

12

years, or are moved to off-site V A storage sites, such as the climate-controlled V A Records

13

14

In general, VA's inactive paper records are often destroyed within a certain number of

Center & Vault ("RC&V") Storage Facility in Neosho, Missouri. The RC&V is a National
Archives Records Administration ("NARA") approved storage facility through which V A

15
maintains custody and control of VBA records. VBA stores over 1.5 million boxes of records at
16
17

the RC&V. Potentially responsive hard copy records may also be held at a variety of other VA

18

records storage sites around the United States. Manual file review of inventory records at these

19

facilities would require a significant amount of time, especially given that the VBA Records

20

Control Schedule does not Ust or indicate the existence of storage of any VBA research or testing

21

documents. However, in general, VBA archive retrieval can take up to 90 days or more to

22
complete from the date of the initial request to the date of the receipt of records. The cost

23

24
25

associated with retrieval of archived records varies depending on the size of the request.
38.

VBA maintains a supply of valid accession and box sequence number on all electronic

26

requests to enable RC&V to locate individual files. Based on the accession and box number

27

information, the VBA facility would then make a retrieval request for the record to the RC&V or

28

other storage site. The RC&V and storage sites would have to search for the records by box

11

Case4:09-cv-00037-CW Document276-5

1

Filed09/01/11 Page12 of 16

number and accession number. If successful, the RC&V and storage sites would then ship a

2

located record to the VBA research facility or medical center.

3

39.

4

determining that responsive information is located in the RC& V regarding pre-1953 chemical and

5

biological testing concerning volunteer service members, and has the accession or box number,

6

If VBA can somehow discern a method - unbeknownst to me at this time - for

the RC&V estimates that each request for a single record will take 15 minutes to retrieve the file.

7

Below, I outline the time required to locate, copy and review a typical file in the RC&V, based on
8
9

averages for VBA's claims file retrievals, since no approximations have ever been calculated for

10

locating a pre-l 953 testing document that VBA has no knowledge about or method for

11

identifying its existence. VBA estimates that it would take a GS-7 Claims Assistant at least 30

12

minutes to locate a record, and it would take a GS-l 0, Step 5 Veterans Claims Examiner 2 hours

13

to manually review each file to determine if it contains responsive material. Copying each

14
document would require the work rate standard of 0.84 man-hours (50.4 minutes) per claim used
15
16
17

for completing Privacy Act and Freedom of Information Act responses. However, the time
required to copy testing or research records will be dependent on the condition of the documents

18

and number of documents. Many of the older documents are fragile and may not be able to be

19

batch copied.

20

40.

21

Thus, I estimate that it would take a total of at least 3 hours and 20 minutes to retrieve any

single record that VBA somehow becomes aware is responsive to pre-1953 testing information

22
and is located in the RC&V. Using the GS-7, Step I base rate of $16.28 per hour, VBA
23
24

estimates personnel costs for this review to be a minimum of$54.27 per each responsive record to

25

pre-1953 testing. As of now, VBA has no system for identifying these records, where they would

26

be located in hard copy, or whether they even exist.

27

41.

28

substantial adverse effect on VBA's ability to timely provide benefits to the veterans and their

Such a search would divert enormous staff and resources from VBA and would have a

12
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survivors. The labor-intensive reviews and searches that would be required to respond
2

to Plaintiffs' motion to compel would divert substantial staff and resources from VA's

3

adjudication of benefits claims and would be likely to significantly and adversely affect VA's

4

ability to timely provide veterans benefits through the VBA. VBA administers programs that

5

provide financial and other forms of assistance to veterans and their survivors including

6

compensation, pension, survivors' benefits, rehabilitation and employment assistance, education

7
assistance, home loan guaranties, and life insurance. Within VBA, the Compensation Service
8

9

administers disability compensation and dependency and indemnity compensation benefit

10

programs. In fiscal year (FY) 2010, V A paid compensation and dependency and indemnity

11

compensation and pension benefits totaling more than $41.5 billion dollars to over 3.5 million

12

veterans and survivors. V A also paid disability and death pension benefits totaling nearly $4.25

13

billion dollars to approximately 513,000 veterans and survivors.

14
42.

The time required to search for the information requested by Plaintiffs will substantially

15
16
17

detrimentally impact VA's ongoing and increasing responsibilities to claimants. New disability
claims from returning war veterans, as well as from veterans of earlier periods, have increased 39

18

percent between 2006 and 2010. VBA found that disability claims rose to more than 865,766

19

new claims in 2010, a steady 5.4 percent increase from the 818,954 new claims in 2009. The

20

increasing claims volume has significantly increased VBA's inventory of pending claims (now

21

over 800,000) and the length of time veterans must wait for decisions on their claims (averaging

22
179 days in July 2011).
23
24
25

43.

In the past several years, VBA has been aggressively hiring additional staff to address its

growing workload, improve the timeliness of decisions, and expedite processing of veterans'

26

claims. The Plaintiffs' discovery requests would divert many of our regional office employees

27

from their primary mission of delivering benefits to veterans and their survivors to searching

28

records and reviewing files. Similarly, new employees, who require at least two years to gain
13
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proficiency, would lose valuable training time if tasked with responding to the Requests for

2

Production ("RFPs"). Although the subject of this litigation is service connected compensation,

3

were VBA employees required to search for the information sought in the RFPs, all programs

4

administered by VBA would be adversely affected because VBA employees generally adjudicate

5

all types of benefits claims. Overall, this would have a negative effect on our efforts to increase

6

resources devoted to claims processing and expediting claims.

7

44.

I am also aware ofthe Plaintiffs' motion to compel VA to produce death certificates of

8
9

deceased test subjects. Pis.' Mot. to Compel Discovery at 11, Pis.' Third Set of Requests for

10

Production of Documents to Defendant Department of Veterans Affairs, at 5.

11

45.

12

"Death Certificates of Deceased Test Subjects." I understand that, when Plaintiffs refer to "Test

13

Specifically, I am aware that Plaintiffs in this lawsuit have requested that the V A produce

Subjects," they are referring to veterans who participated in the testing at issue in this case.

14
46.

There are three places within VA that are reasonably likely to contain death certificates

15
16

17

responsive to Plaintiffs' discovery request: (1) individual veterans' claims files; (2) notice of
death ("NOD") folders located at VA's regional offices; and (3) with the Virtual VA

18

recordkeeping system.

19

47.

20

claims folder is a red-rope, three flap folder. The folder is labeled with the name of the veteran

21

VBA creates a claims folder when an initial claim for benefits is received by V A. A

who is the basis of the claim, the veteran's claim number, and an identifying barcode. All

22
evidence regarding the claim is stored in the claims folder, as well as all forms and other
23
24
25

26

documents pertaining to the claim, including documents related to payments and allowances,
applications in support of the claim(s), birth and marriage certificates, divorce decrees, and legal
documents.

27

28
14
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If a family of an identifiable deceased test veteran provides a death certificate to V A, it is

2

probable that the death certificate would be placed in the veteran's claims file, and VA has agreed

3

to produce to Plaintiffs, at great expense, all claims files for identifiable test subjects.

4

49.

5

6

Alternatively, upon receipt of a death certificate, the VA regional office may create a file,

which is stored in the V A regional offices. The folder, which is a light-weight, two-flap manila
folder, is established upon receipt of a First Notice of Death ("NOD") and whether either (a) no

7
prior claim or file exists for the veteran; or (b) a claim number exists but there is no claims folder

8
9

or the claims folder is located at a Records Processing Center. In such circumstances, evidence

10

supporting a burial benefits claim would be placed in the NOD folder rather than the claims file.

11

50.

12

benefits into the new Virtual V A recordkeeping system.

13

51.

In addition, VBA currently uploads evidence submitted in support of claims for burial

VA has agreed to search the regional offices' NOD folders for identifiable test subjects for

14
death certificates and Virtual V A for death certificates for identifiable test subjects and produce
15
16

17

any such certificates to Plaintiffs.
52.

I am unaware of any other repository, used in the regular course of business, for death

18

certificates.

19

53.

20

and Biological Database notifying them of their exposure to biological and chemical substances at

21

The letter that VA sent to identifiable veterans in the Department of Defense Chemical

Edgewood Arsenal was drafted and approved by V A employees at V A Central Office.

22
Prior to August 1, 2011 , VA did not retain a copy of notice letters the Department sent to

23

54.

24

test subjects or place these letters in the claims files reviewed by adjudicators. Accordingly, the

25

only way a notice letter would have appeared in a claimant's file is if the veteran submitted it as

26

in connection with a claim.

27

28
15

Case4:09-cv-00037-CW Document276-5

1

55.

Filed09/01/11 Page16 of 16

VA claims for disability compensation and DIC are adjudicated at VNs regional offices

2

located in the United States, Pasay CitYt Philippines. and San JWlI4 Puerto Rico, and the Appeals

3

Management Center.

4

56.

5

Edgewood Arsenal are adjudicated by VA based upon the statutes in title 38, United States Code.

6

Claims for compensation and DIC alleging exposure to hazardous substances at

and regulations in title 38, Code of Federal Regulations. which are applicable to all VA claims.

7
8
9

10

I declare under penalty of perjury that the foregoing is true and correct. Executed in

Washington, D.C., on August 30, 2011.

11

I#,(~

12

13

Paul Black
Assistant Director for Procedures
Compensation Service
Veterans Benefits Administration
U.S. Department of Veterans Affairs

14

15
16
17

18
19

20
21
22

23
24
25
26
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

2
3
4

VIETNAM VETERANS OF AMERICA, et al.,
Plaintiffs,

5

v.

6

7

Case No. CV 09-0037-CW

DECLARATION OF LISA THOMAS

CENTRAL INTELLIGENCE AGENCY, et al.,

8

Defendants.

9
10
11

12

I, Lisa Thomas, declare:

L

I am employed as Chief of Staff for the Veterans Health Administration (VHA) of the

U.S. Department of Veterans Affairs (VA). VHA is the United States' largest integrated health

13

care system. The information contained in this declaration is based on my personal knowledge
14
15

and information made available to me in my official capacity.

16

2.

17

Under Secretary for Health, I represent and speak for the Under Secretary in high level

18

negotiations involving the establishment or implementation of all policies, practices,

19
20

As the Chief of Staff for VHA and the senior executive and confidential advisor to the

management, and operational activities of VHA. As Chief of Staff, I am responsible for
coordinating policies, plans, and operational approaches designed to most effectively carry out

21

22
23

VHA's mission. In this role, I am very familiar with VA's operations and organizations.

3.

I am aware of this litigation, the plaintiffs' claims against VA, the plaintiffs' discovery

24

requests and plaintiffs' motion to compel VA to produce information on approximately 340 test

25

substances that are identified in the Department of Defense (DoD) Chemical and Biological

26

(ChemBio) database in response to Requests for Production 194, 195, 206, 214, and 215. I am

27

also aware that plaintiffs have moved to compel V A to produce information on chemical and

28
1
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biological testing that occurred prior to 1953.

2

4.

3

substances at issue in plaintiffs' motion.

4

5.

VHA would also most likely have information, if any exists, on pre-1953 testing.

6.

This declaration describes the search efforts undertaken by VHA to date and the

5

6

VHA is the office within VA that is most likely to have documents related to the test

substantial burden on VHA in searching for the documents sought by plaintiffs.

7

VHA Has Already Undertaken Significant Efforts to Respond to Plaintiffs' Discovery Requests
8

9

7.

Prior to becoming a party in this litigation, Plaintiffs served a Rule 45 subpoena upon VA.

10

In responding to that subpoena, VHA produced to Plaintiffs all health records for the individual

11

Plaintiffs.

12

8.

l3
14

VHA has continued to conduct a Department-wide search (described below), and will

continue to produce relevant, non-privileged documents to Plaintiffs on a rolling basis, subject to
the protective order entered in this case.

15
16
17

9.

Since becoming a defendant in this case, in response to plaintiffs' discovery requests,

VHA tasked each of the 21 Veterans Integrated Service Networks (VISNs) and 152 VA Medical

18

Centers as well as each of the 20 VHA program offices and all of their components to conduct a

19

search based on plaintiffs' requests for production, which included a list of 60 ChemBio

20

substances identified by plaintiffs in a March 20111etter sent to counsel for VA (123.75; 12202;

21

220548; 302198; 2-PAM CL; Adamsite; Arsenic; Artane; Atropine; Bromobenzyl Cyanide; BZ;

22
CAR 302668; Chloropicrin; Cogentin; CS, CS Arsenic; CX; Cyanide; Dioxin; DMT; EA 3443,
23
24

EA 3580; EA 3834; EA 1778; Ecstasy; Eserine; Lewisite; Lidocaine; LSD; Mace, CN 12375;

25

Mescaline; Mustard Gas; Mylaxen; P2S; PCMG; PCP; Pepper Spray (OC); Phenobarbitol;

26

Phosgene; Prolixin; Psilocybin; Pyridine; Ritalin; Sarin; sf-2969828; Scopolamine; Seconal;

27

Sodium Amytal; Soman; Tabun; Tacrine; THC; Thorazine; TMB-4; Toxogonin; Trilafon; VX;

28

Anthrax; Bacillus Globibii; Botulinum toxin; Brucella; Bubonic Plague; Q Fever; Ricin;
2
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Tularemia; Typhus; Venezuelan Equuine Encephalomyelitis; Viral Encephalitis). This required
2

each component office to identify the individuals who were likely to have any information

3

responsive to the RFP and have those individuals search their hard drives and paper files.

4

Additionally, each of the VISNs, medical centers, and program offices conducted electronic

5

searches of their shared drives to find any responsive documents.

6

10.

As a result, VHA provided 22,076 pages for internal review. Of those, 2,232 pages were

7

responsive and have been produced to plaintiffs either in part or in whole. In addition, VHA has

8
9

provided 22 disks and 2 external hard drives of potentially responsive information which V A is

10

still in the process of reviewing for production. Therefore, VHA is still reviewing and producing

11

documents to plaintiffs.

12

Expanding VHA's Search Terms to Include All Substances in the ChemBio Database Would be
Unduly Burdensome

13

I understand that Plaintiffs have moved to compel VHA to search for the remaining 340

14

11.

15

substances contained within the Department of Defense's ChemBio Database.

16

12.

17

In order to search these additional 340 terms, VHA would have to conduct an additional

extensive, unduly burdensome electronic search in all of its systems. This would require each of

18
VHA's component offices (the VISNs, medical centers, and program offices) to complete new

19
20

searches of these terms and to identify individuals who may have documents or material related to

21

these search terms.

22

13.

23

informed that expanding the search beyond what V A is already doing would also place an undue

24

burden on their office. For a number of months, OI&T has conducted at least 4,646 individual

25

In consultation with VA's Office ofInformation and Technology ("OI&T"), I have been

searches resulting from 46 search terms. VA OI&T has used these 46 search terms to search

26
through approximately 9.4 terabytes (9,400 gigabytes) of data space in the attempt to locate
27
28
3
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documents responsive to Plaintiffs' ongoing discovery requests. These searches have been

2

conducted since October 2010, and are still in the process of being completed.

3

14.

4

archives of 105 V A employees identified as potentially involved in topics allegedly at issue in

5

this lawsuit. These electronic searches have consisted of using all 46 search terms listed in the

6

Since August 2010, V A has also been conducting an exhaustive search of the email

above paragraph to search each of the 105 VA employees' email archives, and decrypting each

7
employee's password-protected emails separately in order to review all potentially responsive

8
9

documents. Starting in August 2010, this email search and review process has taken a total of one

10

year to complete. In addition to these electronic searches, VA hand-searched at least two file

11

cabinets of paper files in an attempt to find potentially responsive materials.

12

15.

13

These additional search terms would burden V A with electronic search duties for many

years. Plaintiffs' demand would be arduous, time consuming, and burdensome for V A database

14
systems to handle. Hypothetically speaking, if OI&T added 10 additional search terms, based on
15
the burdens it has previously experienced, it would take a minimum of 3 additional months to
16

17

conduct electronic searches, and would require more than 975 individual searches across VA

18

servers, navigating more than 2.0 terabytes (2,000 gigabytes) alone, for an electronic search.

19

16.

20

estimated that VHA's research and development program may consist of over 500,000 research

21

Over the course of the timeframe for which plaintiffs seek copies of documents, it is

protocols that would require review. Although research protocols range in size and complexity,

22
the average protocol is approximately 100 pages in length. Review of the research protocols for

23

24

purposes of plaintiffs' request would require an individual with a scientific background. In each

25

case, the entire contents of the research protocol file would require review, as titles of protocols

26

alone are not indicative of the use of the 340 ChemBio agents in the Department of Defense

27

database. In other situations, files may have been damaged due to flooding and other types of

28

issues beyond VA's control, such as the flooding that took place at Perry Point facility in July
4
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2008. Such problems will only further complicate and burden the review process for these

2

records. Therefore, VHA estimates that the review of each protocol may take approximately five

3

business days to review, depending on the length, complexity and conditions of records. Such

4

review would require an employee with a scientific background. Consequently, these individuals

5

would be taken away from their primary duties for an enormous period of time, resulting in a

6

detrimental impact on their ability to conduct ongoing, funded research. Additionally, such

7
review would undermine the ability of such employees to further administer V A's research

8
9

program. Because VA's research is vital to the health care of veterans, such a burdensome search

10

would serve as a significant detriment to VHA's mission of providing health care to the veterans

11

due to the fact that years of staff time would be diverted to conduct reviews of records.

12

17.

13

14

Along with the approximately five days for review, additional time would have to be

allotted to locate the information. Storage decisions pertaining to research records are made on a
case-by-case basis by the V A Medical Center which approved the research study. In some

15
16
17

instances, staff may be required to pull records from off-site storage in various areas of the
country. The time and expense of retrieving records may be affected by variations in the records

18

management and storage process in place at each off-site storage facility. There is no single

19

facility where active and/or inactive research or testing records are stored. For example, some

20

facilities have contracted with other private record storage vendors to hold paper records at

21

alternative sites throughout the country.

22
18.

The difficulty of searching paper records also impacts VHA's ability to search for records

23
24

of pre-1953 testing, especially since these records are likely to be in paper form due to their age.
Conducting a search for an additiona1340 terms in the Department of Defense's ChemBio

25

19.

26

database would divert enormous staff and resources from VHA and would have a substantial

27

adverse effect on VHA's ability to timely provide health care services to the more than 6.1

28

million veterans and their families we serve every day.

5
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Expanding VHA's Search Terms to Include All Substances in the ChemBio Database is Unlikely
to Produce New Responsive Documents
20.

Nor would searching for the additional substances be likely to uncover documents that

3

have not already been identified as potentially responsive to Plaintiffs' discovery requests. The

4
5

search proposed by Plaintiffs will likely provide numerous irrelevant documents such as articles

6

that happen to mention the names of many generic substances which are included in the list of

7

340 substances in the ChemBio database such as caffeine, chlorox and saline. Additionally,

8

conducting a search using the term saline will likely return almost every research document, since

9
10

saline is a substance commonly used in providing medical treatment and in research.
In addition, the search proposed by plaintiffs would likely result in large numbers of

21.

11
duplicative documents. It is probable that many responsive documents within the possession of
12
13

VHA have already been identified through the search undertaken thus far. For example, VHA

14

has already produced a number of documents relating to saline, which is one of the 340

15

additional substances listed in the ChemBio data base, even though VHA did not conduct a

16

search of the term "saline", including the following:

17

•

Under Secretary for Health Information Letter on Potential Health Effects Among

18
Veterans Involved in Military Chemical Warfare Agent Experiments Conducted from
19
1955 to 1975, IL 10-2006-010 (VHA001 0505)

20
21

•

Directors' Conference Call on VBA Letter Writing Campaign for Veterans Who

22

Participated in Military Chemical Warfare Agent Experiments From 1955 to 1975- July 7,

23

2006 (VHAOOI 0513)

24

•

VHA Issue Brief on Agent Orange on Sections of Fort Detrick (VHAOO 1 1088)

•

Annual Report to Congress on Federally Sponsored Research on Gulf War Veterans'

25
26
27

Illnesses for 2003(VHAOO 1 1244)

28

6
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Other documents likely to be responsive to plaintiffs' motion, such as VA's annual reports

2

to Congress, are already available to them in a public forum. Beginning in 1955, VHA submitted

3

an annual report on V A medical research to Congress. The annual reports contain discussion of

4

research and health effects and would include testing of substances listed in the ChemBio data

5

6

base if they were used in testing during that period by V A. These reports have been made
available to the plaintiffs at the V A Central Office Library, 810 Vermont A venue, NW, Room

7
975, Washington, D.C. 20420.

8
9

23.

It is, therefore, probable that the documents that may be recovered in plaintiffs' proposed

10

searches overlap, to some extent, with documents that have either already been identified as

11

potentially responsive, are available to plaintiffs as public records, or will be produced to

12

plaintiffs once V A completes its review of the potentially responsive documents listed in

13
14

paragraph 10.

I declare under penalty of petjury that the foregoing is true and correct. Executed in

15
16

Washington, D.C., on August 30,2011.

17

c/i~~A])

18

LIsa Thomas
Chief of Staff
Veterans Health Administration
U.S. Department of Veterans Affairs

19
20
21
22
23
24
25

26
27
28
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