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I, Ben Patterson, declare as follows:

1. | am an attorney licensed to practice law in the State of California and am admitted
to practice before this Court. | am an associate with the law firm of Morrison & Foerster LLP,
counsel of record for Vietnam Veterans of America, Swords to Plowshares: Veterans Rights
Organization, Bruce Price, Franklin D. Rochelle, Larry Meirow, Eric P. Muth, David C. Dufrane,
Kathryn McMillan-Forrest, Tim Michael Josephs, and William Blazinski (“Plaintiffs”) in this
action. I submit this Declaration in support of Plaintiffs’ Reply in Support of Motion for Partial
Summary Judgment and Opposition to Defendants” Cross-Motion for Summary Judgment.

I make this Declaration based on my personal knowledge and discussions with support staff
working under my direction. If called as a witness, | would testify to the facts set forth below.

2. Attached hereto as Exhibit 14 is a true and correct copy of excerpts from the
transcript of the July 6, 2011 deposition of Dee Dodson Morris.

3. Attached hereto as Exhibit 15 is a true and correct copy of excerpts from the
transcript of the July 6, 2011 deposition of Michael Kilpatrick.

4. Attached hereto as Exhibit 16 is a true and correct copy of excerpts from the
transcript of the July 7, 2011 deposition of Martha Hamed.

5. Attached hereto as Exhibit 17 is a true and correct copy of what I am informed
and believe is a 1964 article by Samuel B. Lyerly, et al. titled, Drugs and Placebos: The Effects of
Instructions upon Performance and Mood under Amphetamine Sulphate and Chloral Hydrate,
contained in the Journal of Abnormal and Social Psychology, Volume 68, No. 3, at pages
321-327.

6. Attached hereto as Exhibit 18 is a true and correct copy of what I am informed
and believe is an August 6, 1975 dated document titled, “Jerry Baulch inquires re: use of LSD in
VAHSs,” produced by Defendants at Bates labels DVA078 00041 through DVAQ078 00043 and
identified as Deposition Exhibit 853 in this case.

7. Attached hereto as Exhibit 19 is a true and correct copy of what |1 am informed
and believe is a 1957 study by Lincoln D. Clark and Eugene L. Bliss titled,

Psychopharmacological Studies of Lysergic Acid Diethylamide (LSD-25) Intoxication, contained

PATTERSON DECL. ISO PLS.” REPLY ISO PARTIAL MSJ & PLS.” OPP. TO DEFS.” CROSS-MOT. FOR SUMM. J.
CASE No. CV 09-0037-CW
sf-3238034
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1 | inthe A.M.A. Archives of Neurology and Psychiatry, Volume 78, at pages 653-655, accessed on
2 || June 13, 2012, at http://archneurpsyc.jamanetwork.com.
3 8. Attached hereto as Exhibit 20 is a true and correct copy of what | am informed
4 | and believe are excerpts from eight reports to Congress regarding Medical Research in the
5 || Veterans’ Administration, prepared by the Department of Medicine and Surgery of the Veterans’
6 || Administration, dated April 26, 1957; May 6, 1958; January 30, 1959; May 29, 1959; December
7 | 13,1961; January 15, 1970; January 21, 1972; and January 25, 1974.
8 9. Attached hereto as Exhibit 21 is a true and correct copy of what | am informed
9 | and believe is a March 3, 1983 dated document titled, “Veterans Administration Studies on
10 | Lysergic Acid Diethylamide (LSD),” produced by Defendants at Bates label DVA135 000063
11 | and identified as Deposition Exhibit 854 in this case.
12 10.  Attached hereto as Exhibit 22 is a true and correct copy of what I am informed
13 | and believe is an August 28, 1992 dated document authored by J. Gary Hickman titled,
14 | “Recognized Residuals of Exposure to LSD,” produced by Defendants at Bates label DVA135
15 || 000062 and identified as Deposition Exhibit 852 in this case.
16 11.  Attached hereto as Exhibit 23 is a true and correct copy of what | am informed
17 | and believe is an outreach letter from Daniel Cooper, Acting Under Secretary for Benefits, dated
18 || June 30, 2006, and produced by Defendants at Bates labels VET001_ 014266 through
19 | VET001_014271 and identified as Deposition Exhibit 264 in this case.
20 12.  Attached hereto as Exhibit 24 is a true and correct copy of what |1 am informed
21 | and believe is a June 29, 2006 email from Mark Brown to Kenneth Hyams and others, produced
22 | by Defendants at Bates labels DVA052 000113 through DVAO052 000114 and identified as
23 | Deposition Exhibit 727 in this case.
24 13.  Attached hereto as Exhibit 25 is a true and correct copy of what | am informed
25 || and believe is the August 14, 2006 Under Secretary for Health Information Letter regarding
26 | “Potential Health Effects Among Veterans Involved in Military Chemical Warfare Agent
27 | Experiments Conducted from 1955 to 1975,” produced by Defendants at Bates labels
28 | VETO001_015606 through VET001_015609 and identified as Deposition Exhibit 275 in this case.
PATTERSON DECL. ISO PLS.” REPLY ISO PARTIAL MSJ & PLS.” OPP. TO DEFS.” CROSS-MOT. FOR SUMM. J.
Case No. CV 09-0037-CW
sf-3238034
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14.  Attached hereto as Exhibit 26 is a true and correct copy of what I am informed
and believe is Training Letter 06-04, dated September 12, 2006, produced by Defendants at Bates
labels VET001_ 015121 through VET001_015134 and identified as Deposition Exhibit 296 in this
case.

15.  Attached hereto as Exhibit 27 is a true and correct copy of what |1 am informed
and believe is a draft of Training Letter 06-04, dated July 2006, produced by Defendants at Bates
labels DVA083 002631 through DVA083 002638 and identified as Deposition Exhibit 849 in this
case.

16.  Attached hereto as Exhibit 28 is a true and correct copy of what I am informed
and believe is a string of emails between Mark Brown and Kelley Brix and others, dated July 7
and July 10, 2006, produced by Defendants at Bates label VET140-000723 and identified as
Deposition Exhibit 751 in this case.

17.  Attached hereto as Exhibit 29 is a true and correct copy of excerpts from the
transcript of the September 4, 2012 deposition of Joseph Salvatore.

18.  Attached hereto as Exhibit 30 is a true and correct copy of excerpts from the
transcript of the June 29, 2011 deposition of Joseph Salvatore.

19.  Attached hereto as Exhibit 31 is a true and correct copy of excerpts from the
transcript of the August 23, 2012 deposition of David Abbot.

20.  Attached hereto as Exhibit 32 is a true and correct redacted copy of what | am
informed and believe is a string of emails between David Abbot and Melissa Hill dated March 6,
2006 and June 20, 2005, produced by Defendants at DVA095 003342, and the unredacted version
of which was identified as Deposition Exhibit 859 in this case.

21.  Attached hereto as Exhibit 33 is a true and correct copy of what | am informed
and believe is a February 5, 2010 document titled, “Outreach Efforts of Project 112/SHAD,
Mustard Gas and Chemical Biological Programs as of January 31, 2010,” prepared by Procedures
Staff, Compensation and Pension Service, produced by Defendants at Bates labels DVA004
014448 through DVA004 014452 and identified as Deposition Exhibit 581 in this case.

PATTERSON DECL. ISO PLS.” REPLY ISO PARTIAL MSJ & PLS.” OPP. TO DEFS.” CROSS-MOT. FOR SUMM. J.
CASE No. CV 09-0037-CW
sf-3238034
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22.  Attached hereto as Exhibit 34 is a true and correct copy of what | am informed
and believe is a report on Outreach Activities prepared by the Department of Veterans Affairs,
produced by Defendants with the Bates labels DVA003 013242 through DVA003 013253 and
identified as Deposition Exhibit 299 in this case.

23.  Attached hereto as Exhibit 35 is a true and correct copy of what | am informed
and believe is a document titled, “Outreach Activities, Compensation and Pension Service,” dated
September 2009, produced by Defendants at Bates labels VET001_000410 through
VET001_000420 and identified as Deposition Exhibit 286 in this case.

24.  Attached hereto as Exhibit 36 is a true and correct copy of excerpts from the

transcript of the November 4, 2011 deposition of Paul Black.

| declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct and that this Declaration was executed in San Francisco, California

on this 1st day of February, 2013.

/s/ Ben Patterson
Ben Patterson

PATTERSON DECL. ISO PLS.” REPLY ISO PARTIAL MSJ & PLS.” OPP. TO DEFS.” CROSS-MOT. FOR SUMM. J.
CASE No. CV 09-0037-CW
sf-3238034
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Attestation Pursuant to Civil Local Rule 5-1

I, Eugene Illovsky, am the ECF User whose ID and password are being used to file this

document. I hereby attest that Ben Patterson concurs in this filing.

/s/ Eugene lllovsky

EUGENE ILLOVSKY
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Case:

Outreach Efforts of Project 112/SHAD, Mustard Gas and Chemical
Biological Programs as of January 31, 2010

Prepared by
Procedures Staff
Compensation and Pension Service
February 5, 20410

Backperound: Project 112/SHAD was part of the joint service chemical and biological
warfare test program conducted during the 1960s and early 1970s. Project SHAD
encompassed tests designed to identify U.S. warships’ vulnerabilities to attacks with
chemical or biological warfare agents and to develop procedures to respond to such
attacks while maintaining a war-fighting capability.

On June 30, 2003, the Department of Defense {DoD) completed its investigation of the
Project 112/SHAD operational tests, DoD planned 134 tests but conducted only 50. As
of July 2008, DoD has provided VA with the names of 6,442 Veterans who participated
in Project 112/SHAD tests.

Most Recent Updates: In June 2008, it was noted that VBA had received 752 claims
initially identified as Project 112/SHAD claims., We adjusted this nomber by 111 claims
found not to be Project 112/SHAD claims. The number of actual Project L12/SHAD
claims received from Veterans claiming disabilities related to exposure to
chemical/biclogical agents/substances used in testing, since the adiustment is 64 1.

The table below shows the number of claims pending and the number VBA has decided
as of January 31, 2010. The total number of Project 112/SHAD cases granted is 39 cut of
753 cases that have been decided.

Monthly Pending | Decided Total
January 2010 16 | 753 769

There are three requirements to service connect a disability: (1) evidence of a disease,
injury, or event that occurred during active duty service, (2) evidence of a cusrent
disability, and (3) medical evidence establishing a nexus or link between the in-service
disease, injury, or event, and the current disability. VA affords the Veteran reasonable
doubt in any decision where the evidence weighs equally in favor of grant or denial of the
claim. VA assists the Veteran in obtaining the required evidence.

Project 112/SHAD calls to the Helpline are beiow.

Number of Interviews Period
G569 FY 2003
475 FY 2004

HACAP-21\216\ChemBio\CBNREW utreach

293
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180 FY 2005

324 FY 2006

407 FY 2007

145 FY 2008

411 FY 2009

29 FYTD 2010 (January 2010)

Mustard Agents and Lewisite (Mustard Gas)

Since January 2006, there have been no additions to the 4,495 Veterans who had been
exposed to Mustard Gas or Lewisite. From matches against BIRLS, VHA, and NCA, we
found that 2,120 test participants were deceased. Of the reraining presumed living

Veterans, only 371 addresses were found. The following is a breakdown of identified
master records by exposure and status:

Exposure Unique Veterans | Living Veterans | Deceased Veterans
Full-Body 330 167 163

Partinl-Body | 41 25 16

Tolal 371 192 179

Of the 179 deceased Veteran records:
o 68 surviving spouses are receiving DIC
o 30 surviving spouses are receiving non-service connected death pension
o 55 known spouses with Social Security numbers are not in receipt of DIC nor
deatl pension
o 6 records did not have a spouse identified on the award

The RMC in St. Louis reviewed a list of 168 retired folders in May 2006 and found only
15 social security numbers, which were forwarded to C&P Service in June 20006
however, addresses for these Veterans were not found.

To date, VBA has received 1,578 claims from Veterans alleging disabilities refated to
exposure to Mustard Gas. The table below shows the number of these claims currently
pending and the number VBA has decided.

Mustard Gas Claims/ FYTD 2010

Total
1578

Decided
1478

Month
January 2010

Pending
100

Mustard Gas calls to the Helpline are below,

Period
FY 2003

Number of Interviews
3t

ER

MNCAP-2IN2 10\ Chem BIoA\CBNRE\Gutreach

DVADOL 014449
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118 FY 2006
270 FY 2007
61 FY 2008
94 FY 2009
03 FYTD 2010 (January 2010)

Chem - Blo Exposures

In December 2005, Veterans Benefits Administration (VBA) received a list of names
of 1,012 participants used in tests conducted at Edgewood Arsenal. The tests
consisted of 140 known agents at the time. This was the beginning of the Chemical,
Riological, Radiological, Nuclear and Explesives (CBRNE) database. The
Department of Defense (DoD) met with VBA staff in February 2006, to share a draft
copy of a DoD fact sheet entitled “Edgewood Arsenal Chemical Agent Exposure
Studies: 1955-1975" In April 2006, VBA's Compensation and Pension Service
(C&P) staff received an updated CBRNE database with an additional 3,434 names for
a total of 4,446 names.

In an effort to obtain addresses for the test participants, C&P Service contacted Office
of Performance Analysis & Integrity (OPA&T) in May 2006, for them to conduct a
data match between the CBRNE database with BIRLS and the C&P master record.
This match provided social security numbers for a limited number of test participants,
1.818 were a match. For those participants where an address was not found, C&P
Service contacted Choice Point, an agency used to obtain current mailing addresses.

In June 2006, C&P Service began mailing notification leiters to Veterans from the
CBRNE database. In early July 2006, C&P Service sent a list of names of CBRNE
test participanis to Veterans [ealth Administration’s (VHA) Eligibility Center, in
order to help them determine which Veterans were eligible for medical weatment. By
the end of July 2006, C&P Service mailed out 1,818 notification letters to test
participants.

In early September 2006, C&P Service received an additional 2,261 names from DeD
to add to the CBRNE database. This updated information brought the amount of
names in the CBRNE database to 6,707, Additional notification letters were mailed to
758 test participants in March 2007 and 338 were mailed in mid September 2007,
C&P Service has sent out another 13 individual notification letters since mid
September 2007,

In June 2008, C&P Service received 3.821 new names to be added (o the CBRNE
database. bringing the total to 10,528 names. C&P Service was able to identify and
obtain current addresses for 304 of the 3,821 newly referred test participants.

In March 2009, C&P Service sent cut 304 notification letters with DoD s updated fact
sheet to those Veterans. M Augnst 2009, Dol) brought 2,239 new names in the
UBRNE darabase io VA (bringing total in database 1o 12,7671 VA requested a data

HACAP-2 216 ChemBio\CBNRE\Quureach 3

DVAGOL 014450
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match from PA&I against the list, which returned incomplete information needed to
accurately contact Veterans involved in this database. DoD was notified in September
2009 at a joint meeting for VA and DoD of the incomplete data that was fitrmished to
VA. DoD also sent a list of all chemical agents and non-agents that were used for
CBRNE testing for a total of 427 agents.

During September 2006, VBA provided the field with Training Letter 06-04,
Department of Defense (DoD) Identifies Additional Service Members Who
Participated in the Testing of Chemical and Biological Warfare Agents During Service,
with special procedures for processing and controlling claims related to these tests.

VBA has received 87 claims from Veterans alleging disabilities related to exposure to
chemical/biclogical agents/substances. The table below shows the number of these
claims pending and the number VBA has decided.

Chem-Bio Claims for FYTD 2010

Month Pending Decided Total
January 2010 1 86 87

To date, two of the 86 decisions listed above include a grant of scrvice connection.

Notification Efforts (SHAD, MG, and CBRNE): As of March 31, 2009, VBA has
mailed a total of 8,053 outreach letters to Veterans who were participants in Project
112/Shipboard Hazard and Defense (SHAD), Mustard Gas (MQG), and Chemical
Biological Radiclogical Nuclear Explosives (CBRNE) tests. VBA enclosed a DoD Fact
Sheet with each notification letler depending on the tests in which the Veteran
participated. VBA has completed outreach efforts to Project 112/SHAD and MG
participants. QOutreach efforts will continue to Chem-Bio test participants because of the
additional listing of names anticipated from DoD.

] Returned | New Previously | Total

Data Base Mail SSNs Mailed Letters
Mailed

SHAD 459 0 4,439 4,441

Mustard Gas | 22 164 318 321

CBRNE 313 75 2,649 3,291

Totals 794 039 7,406 8,053

HACAP-21\2 16\Chem Bio\CBNRE\Qutreach 4

296

DVAQQ4 014451




Case: 1%a3e409-c9z006370CHW Dodimestsierr0 BladdR/Q11134 Pagesef 66 of 297

VA Outreach Efforts Made Since October 1, 2009

DoD informed VA that Project 112/SHAD and Mustard Gas programs have been
officially closed as of June 2008. Chemical Biological (also known as Edgewood
Arsenal) remains open at this time, as DoD continues to identify Veterans who were “test
participants” in the program. There have been no outreach letters mailed since March 31,
2009. VA is currently locating accurate addresses of Veterans whose notification letters
were returned from the last cutreach effort in March 2009,

Prepared by: Procedures Staff/ Compensation and Pension Service
February 5, 2010

HACAP-21\216\ChemBio\CBNREVQutreach
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

VIETNAM VETERANS OF AMERICA, et al.,

Plaintiffs,

V.

CENTRAL INTELLIGENCE AGENCY, et al.,

Defendants.

NO. C 09-37 CW

Case No. CV 09-0037-CW

DECLARATION OF JOSHUAE.
GARDNER IN SUPPORT OF
DEFENDANTS’ OPPOSITION TO
PLAINTIFFS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT
AND CROSS-MOTION FOR
SUMMARY JUDGMENT

DECL. OF JOSHUA E. GARDNER IN SUPPORT OF DEFS.” OPP. TO PLS’ MOT. FOR PARTIAL SJ AND CROSS-MOT. FOR SJ
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I, Joshua E. Gardner, declare as follows:

I am a Senior Counsel in the Federal Programs Branch, Civil Division of the United States
Department of Justice. | represent Defendants in this case. | submit this declaration in
support of Defendants’ Opposition to Plaintiffs’ Motion for Partial Summary Judgment
and Cross-Motion for Summary Judgment. This declaration is based on my personal
knowledge and my review of documents provided to me in my official capacity as counsel

in this litigation.

. Attached hereto as Exhibit 1 is a true and accurate copy of a report from the National

Research Council entitled Possible Long-Term Health Effects of Short-Term Exposure to
Chemical Agents, Vol. 1 (1982), Bates labeled PLTF 014140-430. A copy of this

document was identified as Deposition Exhibit No. 911 in this case.

. Attached hereto as Exhibit 2 is a true and accurate copy of excerpts from the transcript of

the July 6, 7 and 8, 2011 deposition of Dr. Michael Kilpatrick, the Department of Defense
and Department of the Army’s Rule 30(b)(6) designee.

. Attached hereto as Exhibit 3 is a true and accurate copy of excerpts from the transcript of

the January 27, 2012 deposition of former Department of Defense contractor Roy Finno.

. Attached hereto as Exhibit 4 is a true and accurate copy of excerpts from the transcript of

the June 10, 2011 deposition of Department of Defense employee Anthony Lee.

. Attached hereto as Exhibit 5 is a true and accurate copy of excerpts from the 1976 report

from Department of the Army Inspector General, Use of Volunteers in Chemical Agent

Research, Bates labeled VET004_001665.

. Attached hereto as Exhibit 6 is a true and accurate copy of a report from the National

Research Council entitled Possible Long Term Health Effects of Short Term Exposure to
Chemical Agents, Vol 2 (1984), Bates labeled PLTF 014432-778. A copy of this

document was identified as Deposition Exhibit No. 911 in this case.

. Attached hereto as Exhibit 7 is a true and accurate copy of the September 15, 2010

declaration of Lloyd Roberts, which was previously filed in this case at Dkt. 143.4.
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Attached hereto as Exhibit 8 is a true and accurate copy of the March 1972 report by
Klapper, et al., entitled Long Term Follow Up of Medical Volunteers, Bates labeled
VET147-002353-64.

Attached hereto as Exhibit 9 is a true and accurate copy of excerpts from the September
21, 1977 hearing before the United States Senate Subcommittee on Health and Scientific
Research of the Committee on Human Resources on S.1893, entitled “Human Drug
Testing by the CIA,” 95th Congress.

Attached hereto as Exhibit 10 is a true and accurate copy of an October 1980 report by
McFarling entitled LSD Follow-Up Study Report, Bates labeled VET001_009579-748. A
copy of this document was identified as Deposition Exhibit No. 553 in this case.
Attached hereto as Exhibit 11 is a true and accurate copy of a report from the National
Research Council report entitled Possible Long Term Health Effects of Short Term
Exposure to Chemical Agents, Vol 3 (1985), Bates labeled VET013-004999-5104. A copy
of this document was identified as Deposition Exhibit No. 912 in this case.

Attached hereto as Exhibit 12 is a true and accurate copy of a March 2005 study
published in Military Medicine by Pittman, et al. entitled An Assessment of Health Status
Among Medical Research Volunteers Who Served in the Project Whitecoat Program at
Fort Detrick, Maryland. A copy of this document was identified as Deposition Exhibit
No. 976 in this case.

Attached hereto as Exhibit 13 is a true and accurate copy of a March 2003 study
published in Military Medicine by Page entitled Long Term Health Effects of Exposure to
Sarin and Other Anticholinesterase Chemical Warfare Agents, Bates labeled JK23
0028309-16, and identified as Deposition Exhibit No. 992 in this case.

Attached hereto as Exhibit 14 is a true and accurate copy of a July 2000 study by
Bullman & Kang entitled A Fifty Year Mortality Follow-Up Study of Veterans Exposed to
Low Level Chemical Warfare Agent, Mustard Gas, Bates labeled DVA012 001497-1502.

A copy of this document was identified as Deposition Exhibit No. 909 in this case.
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Attached hereto as Exhibit 15 is a true and accurate copy of a Department of Veterans
Affairs’ document entitled “Mustard Gas Notification Schedule,” Bates label DVAQ014
001257-59, and previously identified as Deposition Exhibit No. 844 in this case.
Attached hereto as Exhibit 16 is a true and accurate copy of excerpts from the 1993
Institute of Medicine publication Veterans at Risk: The Health Effects of Mustard Gas and
Lewisite. A full copy of this document was identified as Deposition Exhibit No. 895 in
this case.

Attached hereto as Exhibit 17 is a true and accurate copy of excerpts from the transcript
of the July 7, 2011 deposition of former Department of Defense employee and contractor
Martha Hamed.

Attached hereto as Exhibit 18 is a true and accurate copy of a February 2008 report from
the Government Accountability Office entitled Chemical and Biological Defense, DoD
and VA Need to Improve Efforts to Identify and Notify Individuals Potentially Exposed
During Chemical and Biological Tests, Bates labeled VET001_014978-5026.

Attached hereto as Exhibit 19 is a true and accurate copy of excerpts from the transcript
of the December 12, 2011 deposition of former Department of Defense contractor Fred
Kolbrener.

Attached hereto as Exhibit 20 is a true and accurate copy of a redacted version of
September 20, 2005 Department of Veterans Affairs’ notification letter to World War 11-
era test participants, Bates labeled DVA006 108759-61, and identified as Deposition
Exhibit No. 816 in this case.

Attached hereto as Exhibit 21 is a true and accurate copy of excerpts from the transcript
of the January 24 and 25, 2012 deposition of former Department of Veterans Affairs
employee Dave Abbot.

Attached hereto as Exhibit 22 is a true and accurate copy of excerpts from the transcript
of the June 29, 2011 deposition of Department of Veterans Affairs employee Joe

Salvatore.
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Attached hereto as Exhibit 23 is a true and accurate copy of excerpts from the transcript
of the July 6, 2011 deposition of Department of Defense employee Dee Dodson Morris.
Attached hereto as Exhibit 24 is a true and accurate copy of Section 709 of the National
Defense Authorization Act for Fiscal Year 2003 (“Bob Stump Act”).

Attached hereto as Exhibit 25 is a true and accurate copy of a May 2004 report from the
General Accounting Office entitled Chemical and Biological Defense, DoD Needs to
Continue to Collect and Provide Information on Tests and Potentially Exposed Personnel
(2004), Bates labeled VET001_015053-94. A copy of this document was identified as
Deposition Exhibit No. 200 in this case.

Attached hereto as Exhibit 26 is true and accurate copy of excerpts from the Department
of Veterans Affairs’ July 15, 2011 Responses to Plaintiffs’ Second Set of Interrogatories
Nos. 16, 19 and 20.

Attached hereto as Exhibit 27 is a true and accurate copy of a summary prepared by
Department of Veterans Affairs employee Joe Salvatore entitled “Department of Defense
(DoD) Meeting on Outreach to Edgewood Arsenal Veterans,” (June 13, 2006), Bates
labeled VET001_014012.

Attached hereto as Exhibit 28 is a true and accurate copy of a summary of a November
29, 2004 meeting between the Department of Defense and the Department of Veterans
Affairs entitled “Department of Defense’s Chemical and Biological Test Release Project
Meeting November 29, 2004,” Bates labeled DVA003 006436-40, and identified as
Deposition Exhibit No.795 in this case.

Attached hereto as Exhibit 29 is a true and accurate copy of excerpts from the transcript
of the June 9, 2011 deposition of Department of Army employee Lloyd Roberts.
Attached hereto as Exhibit 30 is a true and accurate copy of a summary of a March 30,
2006 meeting between the Department of Defense and the Department of Veterans Affairs
prepared by former Veterans Affairs employee David Abbot and entitled “The Edgewood
Arsenal Database,” Bates labeled VET007_001419-20. A copy of this document was

identified as Deposition Exhibit No. 288 in this case.
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1 32. Attached hereto as Exhibit 31 is a true and accurate copy of a February 2, 2006 document

2 entitled “Memorandum for the Record, Meeting on Follow-Up to Information Provided by

3 House Veterans’ Affairs Committee on Veterans Possible Exposed to

4 Chemical/Biological Agents,” Bates labeled VET001_014046.

5 33. Attached hereto as Exhibit 32 is a true and accurate copy of a news release from

6 Congressman Lane Evans, in his capacity as the ranking Democratic member of the

7 United States House of Representatives Committee On Veterans’ Affairs, Bates labeled

8 VET001_014045.

9 34. Attached hereto as Exhibit 33 is a true and accurate copy of June 26, 2006 memorandum
10 prepared by Department of Veterans Affairs employee Joe Salvatore entitled “Probable
11 Inability to Meet Congressional Deadline for Edgewood Arsenal Notification Effort,”

12 Bates labeled VETO007_000094-95, and identified as Deposition Exhibit No. 349 in this
13 case.
14 35. Attached hereto as Exhibit 34 is a true and accurate copy of a Department of Veterans
15 Affairs’ notification letter for Cold War-era test participants and the accompanying
16 Department of Defense and Department of the Army attachments, Bates labeled
17 VETO001_014266-71, and identified as Deposition Exhibit No. 264 in this case.
18 36. Attached hereto as Exhibit 35 is a true and accurate copy of the Department of Defense
19 and Department of Veterans Affairs Deployment Health Work Group Meeting Minutes
20 for June 21, 2007, Bates labeled VET103_000063-69. A redacted version of this
21 document was identified as Deposition Exhibit No. 744 in this case.
22 37. Attached hereto as Exhibit 36 is a true and accurate copy of a December 11, 2006 letter
23 from Department of Veterans Affairs Secretary Nicholson to Peter S. Gaytan, Bates
24 labeled VET001_014009.
25 38. Attached hereto as Exhibit 37 is a true and accurate copy of call-in logs reflecting calls
26 made to the Department of Defense’s 1-800 number that it established for test
27 participants, Bates labeled VET001 011998-12052.
28
NO. C 09-37 CW S
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1 39. Attached hereto as Exhibit 38 is a true and accurate copy of an August 8, 1979

2 Memorandum from Army General Counsel Jill Wine-Volner, Bates labeled

3 VET123_004994-95, and identified as Deposition Exhibit No. 710 in this case.

4 40. Attached hereto as Exhibit 39 is a true and accurate copy of a September 24, 1979

5 Memorandum from Army General Counsel Jill Wine-Volner, Bates labeled

6 VETO017_000279-80. A copy of this exhibit was identified as Deposition Exhibit No. 310

7 in this case.

8 41. Attached hereto as Exhibit 40 is a true and accurate copy of an October 25, 1979

9 Memorandum from Army Lieutenant Colonel John R. McGiffert, Bates labeled
10 VETO030_022686-91. A copy of this exhibit was identified as Deposition Exhibit No. 465
11 in this csae.
12 42. Attached hereto as Exhibit 41 is a true and accurate copy of a November 2, 1979
13 Memorandum from Army, Office Chief of Legislative Liaison, Bates labeled
14 VETO030_022692-96. A copy of this exhibit was identified as Deposition Exhibit No. 318
15 in this case.
16 43. Attached hereto as Exhibit 42 is a true and accurate copy of a March 9, 1993
17 Memorandum from Deputy Secretary of Defense William J. Perry (“Perry Memo.”),
18 Bates label VET001_011171-72. A copy of this exhibit was identified as Deposition
19 Exhibit No. 235 in this case.
20 44. Attached hereto as Exhibit 43 is a true and accurate copy of an excerpt from the
21 March/April 2008 edition of the Vietnam Veterans of America publication The Veteran.
22 45. Attached hereto as Exhibit 44 is a true and accurate copy of an excerpt from the
23 November/December 2008 edition of the Vietnam Veterans of America publication The
24 Veteran.
25 46. Attached hereto as Exhibit 45 is a true and accurate copy of a February 26, 1953
26 Memorandum from C.E. Wilson, “Use of Human Volunteers in Experimental Research”
27 (“Wilson Memo™), and identified as Deposition Exhibit No. 95 in this case.
28
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Attached hereto as Exhibit 46 is a true and accurate copy of June 1953 Army Chief of
Staff Memo 385, “Use of Volunteers in Research” (“CS: 385”). A copy of this document
was identified as Deposition Exhibit No. 96 in this case.

Attached hereto as Exhibit 47 is a true and accurate copy of the 1962 version of Army
Regulation 70-25, and identified as Deposition Exhibit No. 94 in this case.

Attached hereto as Exhibit 48 is a true and accurate copy of the 1974 version of Army
Regulation 70-25.

Attached hereto as Exhibit 49 is a true and accurate copy of the 1990 version of Army
Regulation 70-25, and identified as Deposition Exhibit No. 311 in this case.

Attached hereto as Exhibit 50 is a true and accurate copy of Defendants Department of
Defense and Department of the Army’s August 15, 2011 Objections and Responses to
Plaintiffs” Amended Set of Requests for Admission No. 1.

Attached hereto as Exhibit 51 is a true and accurate copy of the June 28, 2011 declaration
of Patricia Cameresi.

Attached hereto as Exhibit 52 is a true and accurate copy of Plaintiffs’ March 11, 2011
Amended Interrogatory Response to Defendants’ Interrogatory No. 7.

Attached hereto as Exhibit 53 is a true and accurate copy of the January 11, 2011
memorandum from the Deputy Secrecy of Defense entitled, Release from Secrecy Oaths
Under Chemical & Biological Weapons Human Subject Research Programs, Bates
labeled VET021 000001-2. A copy of this exhibit was identified as Deposition Exhibit
No. 332 in this case.

Attached hereto as Exhibit 54 is a true and accurate copy of excerpts from the transcript
of the July 7, 2011 deposition of Plaintiff Eric Muth.

Attached hereto as Exhibit 55 is a true and accurate copy of excerpts from the transcript
of the June 3, 2011 deposition of Plaintiff William Blazinski.

Attached hereto as Exhibit 56 is a true and accurate copy of excerpts from the transcript

of the June 13, 2011 deposition of Plaintiff David Dufrane.

NO. C 09-37 CW 7
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1 58. Attached hereto as Exhibit 57 is a true and accurate copy of excerpts from the transcript

2 of the June 1, 2011 deposition of Plaintiff Tim Josephs.

3 59. Attached hereto as Exhibit 58 is a true and accurate copy of excerpts from the transcript

4 of the June 13, 2011 deposition of Plaintiff Larry Meirow.

5 60. Attached hereto as Exhibit 59 is a true and accurate copy of excerpts from the transcript

6 of the June 8, 2011 deposition of Plaintiff Franklin Rochelle.

7 61. Attached hereto as Exhibit 60 is a true and accurate copy of excerpts from the transcript

8 of the May 24, 2011 deposition of Plaintiff Bruce Price.

9 62. Attached hereto as Exhibit 67 is a true and accurate copy of a Plaintiff David Dufrane’s
10 Volunteer Participation Agreement, Bates labeled VET001_006421.
11 63. Attached hereto as Exhibit 68 is a true and accurate copy of Plaintiffs” July 27, 2012
12 Supplemental Response to Defendants’ Interrogatory No. 18.
13 64. Attached hereto as Exhibit 69 is a true and accurate copy of Plaintiffs” August 24, 2011
14 Response to Defendants’ Interrogatory No. 3.
15 65. Attached hereto as Exhibit 70 is a true and accurate copy of the Department of Veterans
16 Affairs’ July 15, 2011 Responses to Plaintiffs’ Second Set of Requests for Admissions
17 Nos. 38-41.
18 66. Attached hereto as Exhibit 71 is a true and accurate copy of a Central Intelligence Agency
19 memorandum entitled “Behavioral Drugs, and Testing,” Bates labeled VET001_009261-
20 265. A copy of this exhibit was identified as Deposition Exhibit No. 543 in this case.
21 67. Attached hereto as Exhibit 72 is a true and accurate copy of a Central Intelligence Agency
22 Office of Inspector General memorandum dated January 31, 1975, and entitled “ORD
23 Research And Development for Intelligence Applications of Drugs,” Bates labeled
24 VETO001_009239-47. A copy of this exhibit was identified as Deposition Exhibit 542 in
25 this case.
26 68. Attached hereto as Exhibit 73 is a true and accurate copy of a Central Intelligence Agency
27 memorandum entitled “Records About Drug Experimentation,” Bates labeled
28 VET022_000075-77.
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1 69. Attached hereto as Exhibit 74 is a true and accurate copy of a Central Intelligence Agency
2 document entitled, “Sub-Project No. 125,” Bates labeled VET001_004680.
3 70. Attached hereto as Exhibit 75 is a true and accurate copy of an October 2008 “Concept of
4 Operations Plan,” prepared for the Office of the Deputy Assistant to the Secretary of
5 Defense for Chemical and Biological Defense and Chemical Demilitarization Programs,
6 Bates labeled VET001_000353-000377.
7 71. Attached hereto as Exhibit 76 is a true and accurate copy of excerpts of the transcript of
8 the June 30, 2011 deposition of Department of Veterans Affairs employee Paul Black.
9
10 | declare under penalty of perjury that the foregoing is true and correct. Executed in
11 | Washington, D.C. on January 4, 2013.
12
/s/Joshua E. Gardner
13 Joshua E. Gardner
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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POSSIBLE LONG-TERM HEALTH EFFECTS
OF SHORI-TERM EXFOSURE TO CHEMICAL AGENTS

Volume 1
Anticholinesterases and Anticholinergics

prepared by the

Panel on Anticholinesterase Chemicals
© . Panel on Anticholinergic Chemicals

. Committee on Toxicology
Board on Toxicology and Environmental Health Hazards
Assembly of Life Sciences

National Academy Press
Washington, D.C.

June 1982
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1

INTRODUCT ICN

"HISTORY OF THE EDGEWOOD TESTING PROGRAM

Human experimentation appears to have been an integral part of
the history of the U.S. Ammy chemical warfare (CW) research efforts
until its suspension in 1975. On June 28, 1918, the President
directed the establishment of the Chemical Warfare Service .(CWS).

Four years later, in Qctober 1922, the CWS created a Medical Research
bDivision to conduct research directed at providing a defense against
chemical agents. No matter how exhaustively an agent was tested in
animals, it was felt that its efficacy in humans also had to be
studied. ’

. In early 1941, the threat of war increased the urgency of the
development of protection against CW agents and, consequently,
engendered a need for a larger source of volunteers. Formal authority
to recruit and use volunteer subjects in CW experiments was initiated
in 1942. The Secretary of War was asked to rule on the permissibility
of using enlisted men for testing agents of the mustard-gas type. .In
July 1943, the (WS was assigned responsibility for all medical
research related to CW. This extension of the CWS mission included
toxicologic research and the study of hazards to the health of
personnel in the CWS.

The issue of the use of human volunteers was considered by the
Ammed Forces Medical Policy Council during the early 1950's. The
Council concluded that essential data could not be obtained unless
human volunteers were used, and the use of humans in medical research
was authorized. By 1954, the Chemical Corps {formerly CWS) had
established a framework within which te conduct human experimentation,
but it lacked an adequate pool of velunteers. In 1955, it was decided
that the most practical source of volunteers would be enlisted men
Statloned at Army installations in the vicinity of Edgewood Arsenal.
It was emphasized that voluntary consent of each human subject was
absclutely essential. Tt was also stated that, in all experiments
involving volunteer subjects, the subjects would be thoroughly _
informed of 21l procedures and of what might be expected as a result
of each test. Furthemmore, each volunteer would be free to determine
whether he desired to participate in a glven experiment. In October
1959, approval was granted for the conduct of research on volunteers
to investigate defense against incapacitating CW agents.

The search for incapacitating agents intensified when the Kennedy
administration tock office. The involvement with incapacitating
agents represented a departure from an earlier period, begun in 1946,
when interest in highly toxic (acute) anticholinesterase chemicals
resulted from their development in Germany during World War II. The
basic purpose of a military incapacitating agent is to produce
temporary ineffectiveness without permanent injury or death.
Incapacitating agents (anticholinergic chemicals) and highly toxic
(acute) antichelinesterase chemicals produce functional and structural
effects on the nervous system which cauge rapld or delayed effects on
an individual's performance and behavior.

PLTF 014154
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

VIETNAM VETERANS OF )
AMERICA, et al., )
Plaintiffs, )
vSs. ) No. CV 09-0037-CW
CENTRAL INTELLIGENCE )
AGENCY, et al., ) Volume I

Defendants. )

Videotaped deposition of MICHAEL E. KILPATRICK,
M.D., taken at 2000 Pennsylvania Avenue Northwest,
Washington, DC, commencing at 9:30 a.m.,

Wednesday, July 6, 2011, before Nancy J. Martin,

California CSR No. 9504, RPR.

PAGES 1 - 257

Veritext National Deposition & Litigation Services
866 299-5127

313




Case: 1%a3@409-coz006BBCH DodimenBiEERrd FilEdENH IH-PageBigesd3 of 297

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 59
and care for that medical condition free at the
Department of Veterans' Affairs.
Q. One more question before the break. Veterans 10:58:43
can't get both TRICARE and VA healthcare -- right? --
at the same time?
A. Actually, they can. As a military retiree, I
can get care from the VA, and I can get care from DoD.
Q. You get to pick? 10:59:00
A. (Nods head.) And for my VA care with income,
I probably go above their line. So it would not be
free. I would have to pay --
Q. Unless you were service connected? 10:59:13
A. Only if I were service connected would it be
free.

MR. ERSPAMER: The tape needs to be changed.
MR. GARDNER: Now would be a good time for a
break.
THE VIDEOGRAPHER: This marks the end of Tape
No. 1 of the deposition of Michael Kilpatrick. We're
going off the record. The time is 11:00 o'clock a.m.
(A recess was taken from 11:00 a.m
to 11:11 a.m.)
THE VIDEOGRAPHER: We're back on the record.
This marks the beginning of Tape No. 2 of Volume I of

the deposition of Dr. Michael Kilpatrick, and the time

Veritext National Deposition & Litigation Services
866 299-5127
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1 | TAN GERSHENGORN
Deputy Assistant Atiorney General
2 | MELINDA L. HAAG
3 United States Attorney
VINCENT M. GARVEY
Deputy Branch Director
JOSHUA E. GARDNER
District of Columbia Bar No, 478049
KIMBERLY L. HERB
[linois Bar No. 6296725
LILY SARA FAREL
North Carolina Bar No. 35273
BRIGHAM JOHN BOWEN
District of Columbia Bar No. 981555
JUDSON O. LITTLETON
Texas Bar No. 24065635
10 Trial Attorneys
11 | U.S. Department of Justice
Civil Division, Federal Programs Branch
12 | 20 Massachusetts Avenue, N.W.
Washington, D.C. 20530
13 | Phone: (202) 305-7583
Facsimile: (202) 616-8470

== IS B = Y

=l

14 Email: Joshua.E.Gardner@usdoj.gov
15
Attorneys for Defendants
16
17 UNITED STATES DISTRICT COURT
18 NORTHERN DISTRICT OF CALIFORNIA
19 OAKLAND DIVISION
20 | VIETNAM VETERANS OF AMERICA, et Case No. CV 09-0037-CW
al.,
21 Plaintiffs, DEFENDANTS DEPARTMENT OF
DEFENSE AND DEPARTMENT OF
22 \ THE ARMYS’ OBJECTIONS AND
RESPONSES TO PLAINTIFFS’
23 || CENTRAL INTELLIGENCE AGENCY, ef AMENDED SET OF REQUESTS FOR
al., ADMISSION
24
Defendants.
25 ,
26 Pursuant to Rule 36 of the Federal Rules of Civil Procedure, and in accordance with the

27 | parties’ agreement of July 12, 2011, as memorialized in email between counsel of that date,

28 | Defendants Department of Defense and Department of the Army (collectively, “DoD™), by and

DF3’ OBJECTIONS AND RESPONSES TQ PLTS’ AMENDED SET CF RFAs, Case No. CV 09-0037-
Ccw
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through undersigned counsel, hereby submit the following responses to Plaintiffs’ “Amended Set
of Requests for Admissions™;
GENERAL OBJECTIONS

1. DoD objects to the definition of “VA” or “DVA” to the extent it includes
consultants,

2. DoD objects to the definition of “TEST PROGRAMS?” as overly broad, as a number
of the locations identified in the definition do not appear in Plaintitfs’ Third Amended Complaint
and/or they have no nexus to the testing of volunteer service members. DoD further objects to
the definition of “TEST PROGRAMS” to the extent it seeks fo include pre-1953 testing because
it is beyond the scope of this litigation. DoD further objects to the definition of “TEST
PROGRAMS?” to the extent it includes non-service members — testing that is beyond the scope of
this litigation.

3. DoD objects to the definition of “TEST SUBSTANCES” as exceeding the agreed-
upon scope of test substances at issue in this case, as reflected in Plaintiffs’ March 21, 2011 letter
and attached list. DoD also objects to the definition of “TEST SUBSTANCES” to the extent it
incorporates the phrase “TEST PROGRAMS” and “TEST SUBJECTS,” which are objectionable
for the reasons stated above.

4. DoD cbjects to the definition of “TEST SUBJECT” or “TEST SUBJECTS™ to the
extent it incorporates the definition of “TEST PROGRAMS,” which is objectionable for the
reasons stated above. DoD further objects to the term “TEST SUBJECT” or “TEST
SUBJECTS” to the extent it includes non-service members, as such a definition exceeds the
proper scope of the claims in this case.

5. DoD further objects to the extent that Plaintiffs have failed to specify a time
limitation in their requests for admissions. DeD’s responses shall be limited to the time period

1953 to the present, unless otherwise specified in its responses.

DFES* OBJECTIONS AND RESPONSES TO PLTS' AMENDED SET OF RFAs, Case No. CV 09-0037- 5
Cw

317




Cad

[V T - VE N - |

e 1 Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

e: 1%a3e409-coz006BCHW Dodimest®sir68 Bladdit/041534 Pagedef 87 of 297

OBJECTIONS TO INSTRUCTIONS
1. DoD objects to Instruction 1 as imposing an obligation in excess of those required
by the Federal Rules of Civil Procedures and the Local Rules of the United States District Court
for the Northern District of California to the extent that it requires that, “[1]f information is not

known, then state and describe the efforts made to obtain it.”

SPECIFIC OBJECTIONS AND RESPONSES TO PLAINTIFFS’ AMENDED
REQUESTS FOR ADMISSION

Each of the foregoing statements and/or objections is incorporated by reference info each
and every specific response sct forth below, and DoD’s response below is not a waiver of any of

its General Objections.

REQUEST TO ADMIT NO. 1:

Admit that neither DOD nor DOA has provided health care to TEST SUBJECTS for
health effects possibly resulting from their participation in and/or exposures during the TEST
PROGRAMS.

RESPONSE: DoD objects to the phrases “TEST SUBJECTS” and “TEST
PROGRAMS?” for the reasons stated in General Objections 2 and 4. Notwithstanding and
without waiving these objections, DoD admits in part, and denies in part Plaintiffs’ request for
admission no. 1. Denied to the extent that, as reflected in the volunteer test participants’ service
files, DoD has provided health care to test participants in need of such care during the course of;,
or immediately after, the testing while those participants were still on active duty. Admitted to
the extent that DoD is not aware of having provided health care to veterans who participated in
the TEST PROGRAMS in the absence of those participants being retirees of the military,

medical retires, reservists or active duty military.
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Current animal studies show that this pharmacologic class is unlikely to have induced
malignancies among the Edgewood subjects . . . .” The 2003 follow-on study concerning
anticholinesterases agents did not identify any increased risk of hospitalization for malignant
neoplasms for the volunteer test subjects. Admitted to the extent that DoD) has not provided
notification to volunteer test participants concerning any alleged causal relationship between

anticholinesterases and hospitalizations for malignant neoplasms.

Dated: August 15, 2011 IAN GERSHENGORN

Deputy Assistant Attorney General

MELINDA L. HAAG
United States Attorney
VINCENT M. GARVEY
uty Branch Diregto,

J UA E. GARDN

LILY SARA FAREL
BRIGHAM JOHN BOWEN

JUDSON O. LITTLETON

Trial Attorneys

U.S. Department of Justice

Civil Division, Federal Programs Branch
P.O. Box 883

Washington, D.C. 20044

Telephone: (202) 305-7583

Facsimile: (202) 616-8202

E-mail: Joshua.E.Gardner{@usdoj.gov

Attorneys for Defendants
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PROOF OF SERVICE

5 I declare that I am over the age of eighteen and not a party to the above captioned action.

3 | My business address is 20 Massachuseits Avenue, NW, P.O. Box 883, Washington, DC 20530.

4 I further declare that on August 15, 2011, 1 served a copy of:
5 DEFENDANTS DEPARTMENT OF DEFENSE AND DEPARTMENT OF THE
6 ARMYS® OBJETIONS AND RESPONSES TO PLAINTIFFS’ AMENDED SET OF
REQUESTS FOR ADMISSION
7
on counsel for Plaintiffs, as addressed below:
8
Gordon Erspamer
9 Morrison & Foerster LLP
10 425 Market Street
San Francisco, CA 941035
il
(X) By overnight delivery: I placed a true copy in a sealed envelope, with delivery provided, to
12
13 the address and person stated above and, pursuant to the usual business practice of the

14 Department of Justice for collection and processing of mail, deposited on the same day in a
i5 | collection box regularly maintained by Federal Express.
16 | (X) By electronic mail; I caused said document to be delivered to the above named individual by
electronic mail.
1 declare under penalty of perjury that the foregoing is true and correct.
Executed on August 15, 2011 in Washipgign, DC,_

X O éps f—

29 . %SHUA E. GARDWR
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Attorneys for Plaintiffs Vietnam Veterans of America; Swords to
Plowshares: Veterans Rights Organization; Bruce Price; Franklin
D. Rochelle; Larry Meirow; Eric P. Muth; David C. Dufrane;
Kathryn McMuillan-Forrest; Tim Michael Josephs; and William

Blazinski

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

VIETNAM VETERANS OF AMERICA, et al.,

Plaintiffs,

V.

CENTRAL INTELLIGENCE AGENCY, et al.,

Defendants.

Case No. CV 09-0037-CW

DECLARATION OF

BEN PATTERSON

IN SUPPORT OF PLAINTIFES’
MOTION FOR PARTIAL
SUMMARY JUDGMENT

Complaint filed January 7, 2009

PATTERSON DECL. IN SUPP. OF PLS.” MOT. FOR PARTIAL SUMM. J.

CAsE No. CV 09-0037-CW
sf-3214806
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I, Ben Patterson, declare as follows:

1. | am an attorney licensed to practice law in the State of California and am admitted
to practice before this Court. | am an associate with the law firm of Morrison & Foerster LLP,
counsel of record for Vietnam Veterans of America, Swords to Plowshares: Veterans Rights
Organization, Bruce Price, Franklin D. Rochelle, Larry Meirow, Eric P. Muth, David C. Dufrane,
Kathryn McMillan-Forrest, Tim Michael Josephs, and William Blazinski (“Plaintiffs”) in this
action. I submit this Declaration in Support of Plaintiffs’ Motion for Partial Summary Judgment.
I make this Declaration based on personal knowledge and discussions with support staff working
under my direction. If called as a witness, | would testify to the facts set forth below.

2. Attached hereto as Exhibit 1 is a true and correct copy of what | am informed and
believe is Army Regulation 70-25 (“AR 70-25") “Use of Volunteers as Subjects of Research,”
dated March 26, 1962, and identified as Deposition Exhibit No. 94 in this case.

3. Attached hereto as Exhibit 2 is a true and correct copy of what | am informed and
believe is Army Regulation 70-25 (“AR 70-25”) “Use of Volunteers as Subjects in Research,”
dated January 25, 1990, and identified as Deposition Exhibit No. 311 in this case.

4. Attached hereto as Exhibit 3 is a true and correct copy of what | am informed and
believe is a document entitled, “Chemical Warfare Agent Experiments Among U.S. Service
Members,” produced by Defendants with Bates numbers VET001_015675 through
VETO001_015707, and identified as Deposition Exhibit No. 554 in this case.

5. Attached hereto as Exhibit 4 is a true and correct copy of what | am informed and
believe is a Memorandum with the subject, “Use of Human Volunteers in Experimental
Research,” dated February 26, 1953, and signed by C. E. Wilson, identified by Bates numbers
CO001 through C003 and as Deposition Exhibit No. 95 in this case.

6. Attached hereto as Exhibit 5 is a true and correct copy of what | am informed and
believe is a Memorandum with the subject “Use of VVolunteers of Research,” dated June 30, 1953,
sent by Chief of Staff John C. Oakes, produced by Defendants with Bates numbers VVA 024538
through VVVA 024549, and identified as Deposition Exhibit No. 96 in this case.

PATTERSON DECL. IN SUPP. OF PLS.” MOT. FOR PARTIAL SUMM. J. 1
Case No. CV 09-0037-CW
sf-3214806
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7. Attached hereto as Exhibit 6 is a true and correct copy of what | am informed and
believe is a Memorandum from Army General Counsel Jill Wine-Volner with the subject,
“Notification of Participants in Drug or Chemical/Biological Agent Research,” dated August 8,
1979, produced by Defendants with Bates numbers VET123 004994 through VET123 004995
and identified as Deposition Exhibit No. 710 in this case.

8. Attached hereto as Exhibit 7 is a true and correct copy of what | am informed and
believe is a Memorandum from Army General Counsel Jill Wine-Volner with the subject,
“Notification of Participants in Drug or Chemical/Biological Agent Research,” dated September
24,1979, produced by Defendants with Bates numbers VET017-000279 through VETO017-
000280 and identified as Deposition Exhibit No. 310 in this case.

9. Attached hereto as Exhibit 8 is a true and correct copy of what | am informed and
believe is a Memorandum from Army Chief of Staff John McGiffert with the subject,
“Notification of Participants in Drug or Chemical/Biological Agent Research,” dated October 25,
1979, produced by Defendants with Bates numbers VET030-022686 through VET030-022691
and identified as Deposition Exhibit No. 465 in this case.

10.  Attached hereto as Exhibit 9 is a true and correct copy of what | am informed and
believe is a Memorandum with the subject, “Notification of Participants in Drug or
Chemical/Biological Agent Research,” dated November 2, 1979, produced by Defendants with
Bates numbers VET030-022692 through VET030-022696 and identified as Deposition Exhibit
No. 318 in this case.

11.  Attached hereto as Exhibit 10 is a true and correct copy of what | am informed
and believe is a Memorandum with the subject, “Chemical Weapons Research Programs Using

Human Test Subjects,” dated March 9, 1993, and signed by William Perry, produced by

Defendants with Bates numbers VET001_011181 through VET001 011182 and identified as
Deposition Exhibit No. 235 in this case.

12.  Attached hereto as Exhibit 11 is a true and correct copy of what | am informed
and believe is a document with the subject, “Implementation Plan for U.S. Chemical and
Biological (CB) Tests Repository Program,” approved by Jean Reed, produced by Defendants
PATTERSON DECL. IN SUPP. OF PLS.” MOT. FOR PARTIAL SUMM. J. 2
CAse No. CV 09-0037-CW
sf-3214806
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with Bates numbers DVA002 004549 through DVA002 004551 and identified as Deposition
Exhibit No. 199 in this case.

13.  Attached hereto as Exhibit 12 is a true and correct copy of excerpts from the
transcript of the January 20, 2012, deposition of Mark Brown.

14.  Attached hereto as Exhibit 13 is a true and correct copy of what |1 am informed
and believe are Compensation and Pension Service meeting minutes dated November 29, 2004,
produced by Defendants with Bates numbers DVA003 006436 through DVA003 006440 and

identified as Deposition Exhibit No. 269 in this case.

| declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct and that this Declaration was executed in San Francisco, California

on this 4th day of December, 2012.

/s/ Ben Patterson

Ben Patterson

PATTERSON DECL. IN SUPP. OF PLS.” MOT. FOR PARTIAL SUMM. J.
Case No. CV 09-0037-CW
sf-3214806
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CIVIL LOCAL RULE 5-1 ATTESTATION

| hereby attest that | have on file all holograph signatures for any signatures indicated by a

“conformed” signature (/S/) within this e-filed document.

/sl GORDON P. ERSPAMER

Gordon P. Erspamer
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CHEMICAL WARFARE AGENT EXPERIMENTS AMONG U.S. SERVICE MEMBERS

Military experiments using service member as subjects have been an integral part of the U.S.
chemical weapons program, producing tens of thousands of “soldier volunteers” experimentally
exposed to a wide range of chemical agents from World War 1 to about 1975. By the end of
World War 2, nearly 60,000 U.S. service members were experimentally exposed mainly to
mustard agent and Lewisite (NAS 1993). From 1955 to 1975, thousands of U.S. service
members were experimentally treated with a wide range of agents, primarily at U.S. Army
Laboratories at Edgewood Arsenal, Maryland. Veteran and others have become increasingly
concerned about long-term health effects potentially related to participation in these experiments.
Even service members who were not experimental subjects but were involved only in carrying out
military testing have expressed concerns about potentially related long-term health consequences,
for example, tests evaluating ship vulnerability to attacks with chemical and biological agents
conducted during the 1960s. Veterans and their supporters are also responding to a perception
that participating veterans were the unwitting and uewilling subjects of secret military
experimentation.

In response, VA with support from the U.S. Department of Defense (DoD) has made significant
efforts to identify participants in the Edgewood/Aberdeen experiments conducted from 1955 10
1975 (as well as earlier testing), notify them of their involvement, offer them access to VA health
care, and to evaluate potential long-term health consequences. Such efforts are significantly
hampered by lack of military records on subject identity, and about the identity and magnitude of
the agents they were exposed to. Many subjects were involved in multiple experiments with
exposure to many different agents. These experiments were conducted decades in the past,
further confounding modern efforts to piece together what happened. Today we appreciate that
concerns about long-term health consequences among experimental subject are inevitable, earlier
military researchers fhiled to anticipate this issne. During the height of the Cold War, researchers
probably gave little thought of fiture interest in identifying and tracking down subjects to evaluate
potential long-term health consequences and for outreach purposes. To address these problems in
the future, study protocols and institutional review board approvals of human subjects research
involving military personnel should require careful documentation of experimental exposures and
of the identity of experimental subjects.

HISTORY OF U.S, CHEMICAL WARFARE AGENT HUMAN EXPERIMENTS,

The U.S. has had an active chemical warfare program since World War 1, with large-scale testing,
manufacture and stockpiling of chemical agents and munitions. By the early 1990s, this stockpile
included an estimated 25,000 tons of chemical warfare agents, including nerve agents such as
sarin and VX, and vesicant (blister) agents including mustard and Lewisite. Today, this stockpile
is considered obsolete, and federaf law and international agreements require that it be destroyed.

A sigmificant part of this program invelved experimentation with U.S. service member “soldier
volunteers,” which ended only in 1975. Many experiments were intended to enhance defensive
capabilities, such as improved protective clothing and respiratory masks. Others evaluated the
impact on mililary personnel operational readiness, and the efficacy of new materials such as
potential riot controf agents. Other experiments evaluated the effectiveness of incapacitating and
“brainwashing™ agents such as cannabinoids and LSD. Human subjects were part of this program
from the beginning, but the number of service members involved and the chemical warfare agents

00240
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tested has changed greatly over time. Although originally conducted in secret, today a great deal
of information about them is available in the open literature.

Experiments Through World-War 2. The chemical warfare agent sulfur mustard (or just
“mustard agent”) caused nearly 400,000 casualties during World War 1 -~ more than from any
other chemical agent used during that conflict (NAS 1893). German use of mustard agent against
Polish citizens in 1939 led U.S. military planners to respond in kind. U.S. military planners
ultimately concluded that animal studies were not an adequate substitute for human studies, and in
1942, U.S. chemical weapons program managers were given authority to recruit and use
volunteer subjects (NAS 1993). By the end of World War 2, over 60,000 U.S. service members
had been used as human subjects in the U.S. chemical warfare defense research program (NAS
1593).

Research focused primarily on improving weapons and means of protection. “Soldier volunteers”
were exposed commonly to acutely toxic levels (i.e., levels resulting in immediate signs and
symptoms of poisoning) of agents via small drops applied to the arm or to clothing, or in gas
chambers, sometimes without protective clothing (NAS 1993). In some experiments, subjects
were repeatedly placed in gas chambers and exposed to mustard agent or Lewisite vapor sufficient
to cavse erythema (skin reddening}) (NAS 1993). Field tests involved subjects passing through
areas of land treated with sulfur mustard or Lewisite (NAS 1993). Gas chamber experiments
evaluated the effectiveness of protective clothing including gas masks. Subjects exposed in
chambers for 1 to 4 hours were evaluated twenty-four hours later for erythema as evidence of
protective clothing failure (NAS 1993). Subjects often repeated this procedure every day or
every other day until they developed moderate to intense erythema (NAS 1993). Most test
subjects experienced intense, widespread erythema, especially in moist areas of skin folds, such as
behind the knees and under the arms, in large areas of the chest and shoulders, and on their arms
and legs (NAS 1993). Some experiments apparently involved less protected subjects who were

" veported to have experienced severe burns to the genital areas, including cases of crusted lesions
to the scrotum (NAS 1993). Decumenied injuries among experimental subjects using various
expusure roules was initially “quite high” -- one study of accidental injuries identified over 1,000
cases of acute mustard agent foxicity resulting in eye, ear, nose and throat symptoms occurred at
Edgewood Arsenal over a 2-year period (NAS 1993).

By the end of the World War 2, the 1J.S, had produced more than 87,000 tons of sulfur mustard,
20,000 tons of Lewisite, and 100 tons of nitrogen mustard, at Edgewood Arsenal, MD, Huntsville
Arsenal, AL, Pine BIuff Arsenal, AR, and Rocky Mountain Arsenal, CO (NAS 1993). Tens of
thousands of military and civilian workers were involved in production of these agents, and some
accidents were inevitable these individuals trained or otherwise came into contact with these
materials, Similarly, a German bombing attack in December 1943 on U.S. ships loaded with
mustard agent in the Italian harbor of Bari, Ttaly, released mustard agent into the air and water,
which caused thousands of injuries and hundreds of deaths among U.S. service members and
others in the area. Over 600 victims were treated from the harbor area alone, of which 83 died
(NAS 1993). Close to 1,000 civilians from the town also died. Ironically, this was the only
incident involving military use of mustard agent (or Lewisite) during World War 2 (NAS 1993).

Post World-War 2 — Edgewood/Aberdeen Experiments. The close of World War 2 led
initially to reduced interest in human experimentation with mustard and Lewisite (NAS 1993).

However, by the 1950s, DoD again saw a need for human expetiments, although on a2 much
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smaller scale, and with a focus on newer and potentially more effective chemical warfare agents,
including the organophospherus (OP) military nerve agents, nerve agent antidotes, incapacitating
agents such as tear gas, and psychoactive agents such as LSD, PCP and synthetic cannabinoid
(derived from marijuana) analogs (NAS 1993, NRC 1982).

From the 1955 to 1975, approximately 6,720 soldiers took part in experiments involving exposure
to more than 250 different chemicals administered by varicus routes at U.S8, Army Laboratories
(formerly Army Chemical Center) at Edgewood Arsenal, Maryland (NRC 1982, NRC 1984, NAS
1993). Many of these experiments were desigtied to evaluate acute human toxic effects (NRC
1982). Some involved exposures to placebos or common agents such as caffeine and alcohol.
Related testing also occurred at other military facilities during this period, and other agencies,
including the CIA and the Special Operations Division of the Department of the Army, also
reportedly were involved in these studies (NAS 1993). Congressional hearings about these
experiments in 1974 and 1975 resulted in significant disclosures and the notification of some
subjects about their participation, and compensation of a few families of subjects who had died
during these experiments (NAS 1993).

The more than 250 agenis tested represented about haif a dozen pharmacological agent classes,
including common approved pharmaceutical agents (Table 1), anticholinesterase nerve agents
(e.g. sarin and common OP and carbamate pesticides), glycolate anticholinergic agents {(e.g.,
nerve agent antidotes atropine, scopolamine, and BZ), nerve agent reactivators (e.g., the
common OP antidote 2-PAM and related. compounds), psychoactive compounds (e.g., LSD and
PCP), cannabinoids {related to the active ingredient of manijuana), and irritants (e.g., tear gases)
{Tables 2 - 4). Table 5 shows the agent class and median year for the Edgewood/Aberdeen
expetiments.

Anticholinesterase and anticholinergic agents were administered to approximately 3,200 subjects,
or “almost half of some 6,700 subjects were exposed at Edgewood” (NRC 1984). Subsequent
attempts to evaluate potential long-term health effects uncovered limited information on 750
subjects exposed to four cholinesterase reactivators (i.e., anticholinesterase antidotes such as 2-
PAM), 260 subjects exposed to phencyclidine (PCP or “Angel Dust”) or to 10 cannibinoid
psychocheinicals, and 1,500 subjects exposed to frritants and vesicants including CN, C8, other
“tear gas” type irritants, and mustard agent. Anticholinesterases and anticholinergic agents were
also purposefully tested in’combination, since members of each are used as treatment for
overexposure to the other (NRC 1982).

SHAD and Project 112 Tests. From 1963 through the early 1970s, DoD conducted tests known
as “Project 112,” with chemical and biological warfare agents ag well as less hazardous simulants,
to evaluate the effectiveness of various protective and detection measures on both land and at sea.
The shipboard tests were called “Shipboard Hazard and Defense,” or simply “SHAD.” In 2000,
responding to a request from Secretary of Veterans Affairs, DoD began declassifying and sharing
what information was still available with VA about the medical aspects of these tests, and the
identities of those involved. Unlike many such experiments before or since, Navy ship rosters
have turned out to be an excellent source for determining who was actually involved in these
tests, although data about individual exposures is more typically poor or non-existent. Since May
2002, using dectassified information provided by DoD, VA has been notifying veterans who took
part in these tests, and encouraging them to come to VA medical facilities if they have any rclated
health concerns.
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DoD has stated that the military personnel involved in these tests were not actually test subjects,
but rather were only involved as test conductors Further, DoD offered the reassurance that
procedures were taken during the tests to protect these test conductors from hazardous
exposures, and that no veteran became ill during these experiments. Despite these assurances,
there has been a perception by some that military personnel may have been in some cases the
unwitting subjects of secret military experiments involving their deliberate exposure to hazardous
agents.

Based on DoD’s declassification efforts, today we know that a wide range of chemical and
biological warfare agents, less hazardous simulants, and disinfectant agents were used in SHAD
and Project 112. Tested biclogical warfare agents included Coxielia burnetii, Francisella
tularensis, and Staphylococcal Enterctoxin B, Biological agent simulants were also tested ag
relatively non-toxic substitutes with similar physical properiies as actual biowarfare agents. These
included Bacillus globigii (BG), L. coli, Serratia marcscens and zinc cadmium sulfide.  Although
these biological agent simulants were considered to be safe at the time they were used, we
understand today that they can be opportunistic pathogens under cerfain unusual circumstances — -
circumstances that are probably not relevant to most active duty personnel.

SHAD and Project 112 tests also involved most of the organophosphorus chemical warfare nerve
agents in the U.S. arsenal at that time, including Sarin, VX, Tabun and Soman. The majority of
tests involved chemical warfare agent simulants such as methylacetoacetate or sulfur dioxide,
which had similar physical properties such as vapor pressure, but without the acute lethal toxicity
of the actual chemical warfare agents. DoD also used a number of common agents for sterilizing
surfaces, presumably following experiments with biological agents. These included B-
propiolactone, ethyl alcohol, Lysol, peracetic acid, potassium and sodium hydroxide, and sodium
hypochlorite {commen bleach).

Literature on long-term health effects from biological agents used in Project 112 indicates such
effects are unlikely in the absence of observable health problems at the time of exposure (VA
2002). These infectious agents are not associated with latent infections in the absence of acute
and symptomatic illness. Similarly, in general, the chemical agents used in project SHAD are
most likely to have produced long-term health effects only if they caused clinically significant
effects during or shorily afler exposure. However, there are few good, long-term studies of the
health effects of exposure to low levels of the agents used in these tests. Consequently, VA has
contracted with the Institute of Medicine to conduct a comprehensive study of potential long-term
health effects among SHAD test conductors (VA 2002).

CALLS FOR INDEPENDENT EVALUATION

Public attention about these military human subjects experiments increased considerably when
affected veterans began to seek compensation from VA for health problems they believed had
been caused by their involvement. Veterans faced significant hurdles in establishing such claims
because typically little or no supporting documentation was available. For example, generally the
time spent as subjecis in the World War 2 mustard agent and Lewisite experiments were
unaccounted for in official service records (NAS 1993). Compounding veterans’ difficulties,
there was little scientific or medical information on long-term health effects from these exposures
— existing literature focused nearly exclusively upon short-term effects. '
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SECRETARY OF DEFEMNSE
Was hi agton

26 Feb 1953

MEMORANDUM FOR THE SECRETARY OF THE ARMY
SECRETARY OF THE NAVY
SECRETARY OF THE AIR FORCE

SUBJECT: Use of Human Volunteers in Experimental Research

1. Based upon a recommendation of the Armed Forces Medical
Policy Council, that human subjects be employed, under recognized
safeguards, as the only feasible means for realistic evaluation
and/or development of effective preventive measures of defense
against atomic, biclogical or chemical agents, the policy set
forth below will govern the use of human volunteers by the
Department of Defense in experimental research in the fields
of atomic, biolegical and/or chemical warfare.

2. By reason of the basic medical responsibility in connection
with the development of defense of all types against atomic,
biological and/or chemical warfare agents, Armed Services personnel
and/or civilians on duty at installations engaged in such research
shall be permitted to actively participate in all phases of the
program, such participation shall be subject to the following
conditions;:

a. The voluntary consent of the human subject is
absclutely essential.

{1} Trhis means that the person involved should

have legal capacity to give consent; should be so
situated as to be able to exercise free power of
choice, without the intervention of any element of
force, fraud, deceit, duress, over-reaching, or other
ulterior form of constraint or coercion; and should
have sufficient knowledge and comprehension of the
elements of the subject matter involved as to
enable him to make an understanding and enlightened
decision. This latter element requires that bhefore
the acceptance of an affirmative decision by the
experimental subject there should e made known

to him the nature, duration, and purpose of

the experiment; the methed and means by
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which it is to be conducted; all inconveniences

and hazards reasonably to be expected:; and the
effects upon his health or perscn which may possibly
come from his participation in the experiment.

(2} The concept of the human subject shall be in
writing, his signature shall be affixed to a written
instument setting forth substantially the afore-
mentioned reguirements and shal