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REPLY IN SUPPORT OF OPENING BRIEF ON APPEAL
I.

THE DISTRICT COURT DID NOT HAVE DISCRETION TO REFUSE
TO COMPEL THE ARMY TO PROVIDE MEDICAL CARE.
A.

The District Court Determined that AR 70-25 Created a
Non-Discretionary Duty To Provide Medical Treatment.

In the Opening Brief, the Test Subject Veterans showed that the district court
erred when it refused to compel the Army to provide them medical treatment
despite explicitly finding that AR 70-25 entitles them to such treatment. The Army
responds by insisting that the district court never made an “affirmative finding” or a
“proper determination” that AR 70-25 imposes a mandatory duty on the Army to
provide medical care to Test Subject Veterans. (Opening Brief for DefendantsAppellees/Cross-Appellants (“Army Br.”) 28, 35, 36.) But the Army’s suggestion
that the APA requires some talismanic “proper” determination is unfounded. The
district court indeed determined that AR 70-25 imposes a legal obligation on the
Army enforceable under the APA.
In its painstaking analysis, the district court described AR 70-25 as a
“regulation promising to provide volunteers with medical treatment associated with
injuries or illnesses that result from participation in testing.” (E.R. 38.)1 As the
Army itself acknowledges (Army Br. 28), the district court specifically found that

1

As in the Opening Brief, “E.R.” refers to Appellants’ Excerpts of Record,
and “C.R.” refers to the district court record. “S.E.R.” refers to the Supplemental
Record Excerpts for Defendants-Appellees/Cross-Appellants.
1
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“AR 70-25 entitles [the Test Subject Veterans] to medical care for disabilities,
injuries or illnesses caused by their participation in government experiments.”2
(E.R. 58.) And it held that AR 70-25 was promulgated under “statutory grants of
authority sufficient to create enforceable rights,” thereby “creat[ing] duties that are
enforceable against the Army under the APA.” (E.R. 38.) Thus, the district court
properly determined that AR 70-25 imposes an enforceable non-discretionary duty
on the Army to provide medical treatment to the Test Subject Veterans.
B.

The Use of the Imperative “Shall” in Section 706(1) Is Mandatory
and Leaves No Room for Judicial Discretion.

The Opening Brief showed that Congress’s directive to courts in section
706(1) of the APA—“the reviewing court shall . . . compel agency action
unlawfully withheld”—is mandatory and not permissive. (Opening Brief of
Appellants (“Open. Br.”) 14.) The plain meaning of the imperative “shall”
indicates no discretion is left to the subject of the command. See, e.g., Bennett v.
Spear, 520 U.S. 154, 175 (1997) (Contending that a statute is “discretionary would
fly in the face of its text, which uses the imperative ‘shall.’”). Thus, once a court
determines that the agency has not done what the regulation requires—has

2

The Army misinterprets the district court’s unambiguous finding as a
restatement of a “previous” finding in a January 2010 order. (Army Br. 28 (citing
S.E.R. 81-82).) Nothing in the court’s summary judgment order supports the
Army’s interpretation.
2
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“unlawfully withheld” action—the court must issue an order compelling that action.
That is where the district court erred.
1.

The Imperative Form of “Shall” Does Not Mean “May.”

The Army responds that “shall” as used in section 706(1) actually means
“may.” Its argument begins not with textual analysis, but with a quotation from a
treatise cited in a footnote in Gutierrez de Martinez v. Lamagno, 515 U.S. 417
(1995). (Army Br. 34.) That case does not help the Army.
In Lamagno, the Supreme Court construed a provision of the Westfall Act
that used “shall” but not in the imperative form: “Upon certification by the
Attorney General . . . any civil action or proceeding . . . shall be deemed an action
against the United States . . . , and the United States shall be substituted as a party
defendant.” 515 U.S. at 432 (citation and emphasis omitted). Unsurprisingly, in
the absence of a specific command to an actor, the Court viewed that language as
rendering the statute “reasonably susceptible to divergent interpretation.” Id. at
434. That contrasts starkly with the unambiguous imperative “shall” in section
706(1) now before this Court. The specific footnote the Army cites is no more
helpful to its argument. That footnote begins: “Though ‘shall’ generally means
‘must,’ legal writers sometimes use, or misuse, ‘shall’ to mean ‘should,’ ‘will,’ or
even ‘may.’” Id. at 433 n.9 (emphasis added). As discussed below, the Army

3
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offers no analysis to show Congress’s “misuse” of “shall” to mean “may” in section
706(1).
None of the other three (non-APA) cases the Army uses for its “‘shall’ means
‘may’” argument is persuasive or even pertinent. (Army Br. 34.) For instance, the
court in Dubois v. Thomas, 820 F.2d 943, 946-47 (8th Cir. 1987), refused (without
careful textual analysis) to read the imperative “shall” as mandatory as used in a
provision of the Federal Water Pollution Control Act because of the clearly
established enforcement exception. That exception recognizes that Congress cannot
dictate against whom an enforcement action will be brought, removing the
executive’s enforcement discretion by using the word “shall.” City of Seabrook v.
Costle is a Clean Air Act case that falls along the same lines. 659 F.2d 1371, 1375
(5th Cir. 1981) (“[W]hen duties within the traditional realm of prosecutorial
discretion are involved, the courts have not found” controlling the “maxim that the
word ‘shall’ is normally interpreted to impose a mandatory duty.”).3
As our Opening Brief showed, Forest Guardians v. Babbitt, 174 F.3d 1178,
1187-88 (10th Cir. 1999), is most directly on point. (Open. Br. 16-17.) The court
there explained how in section 706(1), “Congress has imposed a mandatory duty

3

The third case, Bartholomew v. United States, 740 F.2d 526, 530-31 (7th
Cir. 1984), involved a Postal Service regulation that used “must,” not “shall.” The
court refused to treat the word “must” as mandatory because doing so “would yield
absurd results.” Id. There is no such danger in section 706(1).
4
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upon the subject of the command” by using the word “shall.” Id. at 1187. The
Army responds that Forest Guardians “does not compel reversal” simply because it
is “from a different circuit.” (Army Br. 35.) But it is the plain language of section
706(1) that “compel[s] reversal.” And in any event, the Army offers no detailed
analysis of why Forest Guardians is wrong or, again, why the imperative use of
“shall” in section 706(1) is not mandatory. Forest Guardians has a thorough and
convincing analysis that is consistent with the statute’s plain language, and the case
has been cited favorably in this circuit; the Court should adopt its analysis. (See
Open. Br. 17.)
2.

Clear Statutory Language Removes the Court’s Equitable
Discretion.

As we argued in the Opening Brief, because the district court found that the
Test Subject Veterans are entitled to medical treatment and the Army admitted that
it is not providing it, the mandatory nature of section 706(1) required the court to
compel the Army to act. This aligns with the general rule that the “term ‘shall’ is
usually regarded as making a provision mandatory, and the rules of statutory
construction presume that the term is used in its ordinary sense unless there is clear
evidence to the contrary.” Firebaugh Canal Co. v. United States, 203 F.3d 568,
573-74 (9th Cir. 2000) (citing Bennett, 520 U.S. at 172). Without pointing to such
“clear evidence,” the Army merely argues in opposition that Congress’s use of the
word “shall” in section 706(1) did not “divest[] courts of discretion for claims under
5
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Section 706(1).” (Army Br. 33.) The Army relies on Biodiversity Legal Found. v.
Badgley, 309 F.3d 1166 (9th Cir. 2002), to argue that a “statutory violation does not
always lead to the automatic issuance of an injunction.” (Id.) But that quotation
from Biodiversity actually follows the enunciation of what is clearly the standard
from section 706(2), and not 706(1), as the Army suggests. See Biodiversity, 309
F.3d at 1177 (quoting Envtl. Prot. Info. Ctr. v. Simpson Timber Co., 255 F.3d 1073,
1078 (9th Cir. 2001)). In any event, Biodiversity does not support the assertion that
“shall” was used in a permissive rather than mandatory sense in section 706(1).
The Army also looks to Hecht Co. v. Bowles, 321 U.S. 321 (1944), to support
its argument that Congress did not curtail courts’ powers to exercise equitable
discretion. (Army Br. 33.) Though the Court in that case held that an injunction
was not mandatory, the Army fails to mention that “on the face of” the statute at
issue there was “some room for the exercise of discretion on the part of the court.”
Id. at 328 (The statute required the court to grant a “permanent or temporary
injunction, restraining order, or other order.” (emphasis added)). Of course, section
706(1) offers no such discretion on its face. Indeed, the Army simply ignores the
discussion from Forest Guardians that the Supreme Court “has made clear
Congress’ power to curb the courts’ discretion by clear expression.” Forest
Guardians, 174 F.3d at 1187 (citing Weinberger v. Romero-Barcelo, 456 U.S. 305,
313 (1982)). Plaintiffs’ simple argument is, and has been, that Congress’s use of

6
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the imperative “shall” is just the sort of “clear expression” contemplated in
Weinberger.
II.

THE ARMY’S OBLIGATION TO PROVIDE MEDICAL
TREATMENT, PURSUANT TO AR 70-25, IS ONGOING.
As discussed further in the Opposition to Cross-Appeal below, the legal

obligations imposed by AR 70-25 are forward-looking, requiring the Army to
provide notice and medical treatment on an ongoing basis. The district court
correctly, and consistent with the regulation’s plain meaning, “found that AR 70-25
entitles [the Test Subject Veterans] to medical care for disabilities, injuries or
illnesses caused by their participation in government experiments.” (E.R. 58.) The
Army nevertheless argues that the medical care provisions show the regulation is
“plainly limited to medical care during the pendency of a testing program,” “like
the provisions in earlier versions of AR 70-25.” (Army Br. 26.) But AR 70-25’s
text does not support the Army’s argument; the regulation does not contain the
limitations the Army claims. See AR 70-25 ¶ 3-1(k) (1990) (“Volunteers are
authorized all necessary medical care for injury or disease that is a proximate result
of their participation in research.”).
Indeed, the Army’s reading of AR 70-25 would render the medical care
provision superfluous. Active military service members are already entitled to
medical care while in service. (See Army Br. 27 (citing 10 U.S.C. § 1074
(a)(2)(A)).) Were a service member injured during active duty service, including
7

Case: 13-17430

04/07/2014

ID: 9047037

DktEntry: 31

Page: 15 of 106

being injured while a test subject, the service member would receive medical
treatment. If AR 70-25 were read as covering only medical treatment during a test,
the medical care provision would serve no purpose: it would provide for medical
care that a service member test subject receives anyway. Regulations should not be
read in a way that renders them purposeless.4 See, e.g., Khatib v. Cnty. of Orange,
639 F.3d 898, 904 (9th Cir. 2011) (“it is an ‘elementary canon of construction that a
statute should be interpreted so as not to render one part inoperative’” (quoting
Mountain States Tel. & Tel. Co. v. Pueblo of Santa Ana, 472 U.S. 237, 249
(1985))).
III.

THE ARMY’S OBLIGATION TO PROVIDE MEDICAL
TREATMENT UNDER AR 70-25 IS NOT INCONSISTENT WITH ITS
STATUTORY AUTHORITY.
The Army admits that AR 70-25 “contemplate[s]” medical treatment for test

subjects, just not “beyond the period that an individual is participating in a specific
experiment.” (Army Br. 26.) It argues that construing AR 70-25 as authorizing

4

The Army also claims the district court conceded that “it was not clear
whether AR 70-25 applies ‘to individuals who participated in experiments before
1988.’” (Army Br. 28 (citing E.R. 44).) As discussed below, the district court
made no such concession and, in fact, carefully rejected Defendants’ argument that
the regulation applies only to tests after AR 70-25 was reissued in 1988. For
example, “the regulation applied to research involving ‘deliberate exposure of
human subjects to nuclear weapons effect, to chemical warfare agents, or to
biological warfare agents.’” (E.R. 50 (quoting AR 70-25 ¶ 1-4.d.(4) (1990)).)
Because the Army represents that the military stopped such live agent testing in
1976 (Army Br. 4), AR 70-25 would be rendered nugatory were the regulation read,
as the Army asserts, to exclude such test subjects.
8
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medical treatment “beyond the pendency of a testing program” would be
“inconsistent” with its “limited statutory authority to provide health care” under
10 U.S.C. § 1074. (Army Br. 27.) That argument is unpersuasive for several
reasons.
First, 10 U.S.C. § 1074 is not the only statute authorizing military healthcare,
as the Army argues. On the contrary, as the district court correctly found, 10 U.S.C.
§ 4503 and 10 U.S.C. § 3013—the authorizing statutes for AR 70-25 (1990)—
separately authorize the provision of such care.5 (E.R. 32-38.) In relevant part,
section 4503 authorized the Army to “conduct and participate in research and
development programs relating to the Army” and “procure or contract for the use of
facilities, supplies, and services that are needed for those programs.” 10 U.S.C.
§ 4503 (1992).6 Section 3013 sets forth the responsibilities and authority of the
Secretary of the Army, including to “assign, detail, and prescribe the duties of
members of the Army and civilian personnel,” and to “prescribe regulations to carry

5

The authority for the 1962 and 1974 versions of AR 70-25 was 10 U.S.C.
§ 4503 and 10 U.S.C. § 3012. See AR 70-25 Appendix. Section 3012 was
redesignated as section 3013 in 1986. See Goldwater-Nichols Department of
Defense Reorganization Act of 1986, Pub. L. No. 99-433, § 501(a), 100 Stat. 992,
1034 (1986). The two statutes are identical in all relevant respects.
6

Congress repealed 10 U.S.C. § 4503 in 1993. (E.R. 35.) A concurrent
amendment to 10 U.S.C. § 2358 rendered section 4503 “redundant and obsolete
authority.” National Defense Authorization Act for Fiscal Year 1994, Pub. L. No.
103-160, § 827(c), 107 Stat. 1547, 1713 (1993).
9
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out his functions, powers, and duties under this title,” which includes section 4503.
10 U.S.C. § 3013(g). These statutes evince Congress’s intent to authorize the Army
“to contract for services needed to carry out research and to implement regulations
to do so.” (E.R. 38.) There is “no reason” why such authority would exclude
adopting a regulation, such as AR 70-25, which promises test subjects “medical
treatment associated with injuries or illnesses that result from participation in
testing.” (Id.) Accordingly, as the district court held, sections 3013 and 4503
authorize the Army to provide medical treatment pursuant to AR 70-25.
Even under 10 U.S.C. § 1074, moreover, the Army is authorized to provide
medical care to the Test Subject Veterans because they are “persons entitled to such
care by law or regulations,” namely AR 70-25. 10 U.S.C. § 1074(c)(1) (emphasis
added). The Army does not dispute that AR 70-25 has the force of law. And
AR 70-25 mandates that “medical treatment and hospitalization will be provided,”
AR 70-25 ¶ 5(c) (1962), and that “[v]olunteers are authorized all necessary medical
care for injury or disease that is a proximate result of their participation in
research,” AR 70-25 ¶ 3-1(k) (1990).
The Army suggests that the DOD’s Secretarial Designee regulation is the
sole means by which a military department can authorize medical care, but that is at
odds with the language of section 1074(c)(1) and AR 70-25. (Army Br. 27-28
(citing 32 C.F.R. § 108.4 (Dec. 27, 2010)).) Indeed, the Army concedes that section

10
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1074(c)(1) authorizes it to “promulgate regulations establishing eligibility for health
care,” such as AR 70-25. (Army Br. 27.) Not to mention that DOD Instruction
3216.02, concerning the “Protection of Human Subjects and Adherence to Ethical
Standards in DOD-Supported Research,” states that DOD components, such as the
Army, “may supplement [the] Secretarial Designee procedure with additional
procedures consistent with applicable authority” in order to “protect human
subjects from medical expenses.” DOD Instruction 3216.02(10)(b) (Nov. 8, 2011)
(emphasis added). AR 70-25, a legally binding and valid regulation that entitles test
subjects to medical care, “supplements” the Secretarial Designee regulation.
The Secretarial Designee regulation—promulgated 26 years after the
enactment of section 1074(c)(1), 20 years after the promulgation of AR 70-25
(1990), and almost two years after Plaintiffs commenced their lawsuit—simply does
not apply here.7

7

The timing of the Secretarial Designee regulation further emphasizes the
weakness of the Army’s argument. In the Army’s view, in the 20 years between the
promulgation of AR 70-25 (1990) and the Secretarial Designee regulation in 2010,
the medical care provision in AR 70-25 was meaningless and without effect. The
more logical scenario is that this provision was a valid exercise of the Army’s
authority to provide medical care under sections 4503 and 3013, and section
1074(c)(1).
11
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NEITHER SOVEREIGN IMMUNITY NOR THE EXISTENCE OF
DVA BENEFITS BARS REVIEW OF THE ARMY’S INACTION.
The Army argues that sovereign immunity was not waived under the APA

and thus courts cannot hear this suit to compel the Army to perform its duties.
(Army Br. 29-32.) The reason, it says, is that section 704 of the APA limits the
sovereign immunity waiver “to circumstances where there is no other adequate
remedy” and that “the availability of medical care from the VA was an adequate
remedy” for Plaintiffs. (Id. at 31.) The Army also looks to the fact that the
Department of Veterans Affairs (“DVA”) provides medical care to certain veterans
as another reason “apart from Section 704” that the district court declined to compel
the Army to act. Each of these arguments is addressed in turn.
A.

Sovereign Immunity Was Waived.

The Army argues that “Section 704 limits the APA’s waiver of sovereign
immunity” contained in APA section 702. (Army Br. 31.) It insists the district
court was correct in the July 24, 2013 summary judgment ruling—even though the
same district court rejected its initial discussion of sovereign immunity when it
reissued its ruling after Plaintiffs’ proposed Motion for Reconsideration
(C.R. 538-1). (Army Br. 30-31.) The Army also asserts that, even if section 702 is
unaffected by section 704, it bars this action because Plaintiffs seek relief that is
“expressly or impliedly forbidden by another statute.” (Id. at 31.)
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Section 704 Does Not Affect Section 702’s Sovereign
Immunity Waiver.

The pertinent language of the APA’s sovereign immunity provision states
that an action “seeking relief other than money damages . . . shall not be dismissed
nor relief therein be denied . . . on the ground that it is against the United
States. . . .” 5 U.S.C. § 702. Actions such as this one, seeking specific relief rather
than monetary damages, are permitted. See Bowen v. Massachusetts, 487 U.S. 879,
891-92 (1988); see also Presbyterian Church (U.S.A.) v. United States, 870 F.2d
518, 524 (9th Cir. 1989) (“The clear objective of the 1976 amendment was to waive
sovereign immunity as a defense in actions seeking relief other than money
damages.”). The district court explained this well in an earlier order: “Under
5 U.S.C. § 702 . . . sovereign immunity is waived ‘in all actions seeking relief from
official misconduct except for money damages.’” (S.E.R. 71-72 (quoting
Presbyterian Church, 870 F.2d at 525; see also Rosemere Neighborhood Ass’n v.
U.S. EPA, 581 F.3d 1169, 1172 n.2 (9th Cir. 2009) (“Section 702 waives the
government’s sovereign immunity for actions, such as this one, that seek injunctive
relief.”)).)
The Army incorrectly argues that section 704 curtails the clear sovereign
immunity waiver in section 702. (Army Br. 31-32.) There is no question that
section 704 must be satisfied for APA causes of action, but it is not a sovereign
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immunity hurdle.8 Rather, as the Supreme Court noted, “the primary thrust of § 704
was to codify the exhaustion requirement.” Bowen, 487 U.S. at 903. This Court
has rejected the argument that the exhaustion requirement limits section 702’s
sovereign immunity waiver. In Presbyterian Church, this Court reversed the
district court’s ruling that sovereign immunity barred the church’s suit for
declaratory and injunctive relief. 870 F.2d at 524-26. The Court distinguished
exhaustion from sovereign immunity in ruling that the suit could go forward under
section 702 and explained that the APA embodied Congress’s conclusion that “[t]he
need to channel and restrict judicial control over administrative agencies . . . could
be better achieved through doctrines such as . . . exhaustion . . . rather than through
‘the confusing doctrine of sovereign immunity.’” Id. at 524 (citation omitted).9

8

Section 704 reads: “Agency action made reviewable by statute and final
agency action for which there is no other adequate remedy in a court are subject to
judicial review. A preliminary, procedural, or intermediate agency action or ruling
not directly reviewable is subject to review on the review of the final agency action.
Except as otherwise expressly required by statute, agency action otherwise final is
final for the purposes of this section whether or not there has been presented or
determined an application for a declaratory order, for any form of reconsideration,
or, unless the agency otherwise requires by rule and provides that the action
meanwhile is inoperative, for an appeal to superior agency authority.” 5 U.S.C.
§ 704.
9

The Army mentions Gallo Cattle Co. v. U.S. Dep’t of Agriculture, 159 F.3d
1194, 1198 (9th Cir. 1998), to note the seeming tension in this Court’s cases as to
whether section 704’s exhaustion requirement is simply an element of an APA
claim or should somehow be engrafted onto the sovereign immunity test in section
702 (i.e., that there must be exhaustion before a sovereign immunity waiver will be
14
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Section 704, then, is an exhaustion requirement. And that demonstrates why
the Army’s argument that the DVA system is an “adequate remedy” is so misguided.
Clearly, it is the remedies internal to, or related to, the Army that must be exhausted,
not those of another agency such as the DVA. See Glisson v. U.S. Forest Serv., 55
F.3d 1325, 1326 (7th Cir. 1995) (Posner, J.) (“Exhaustion of administrative
remedies is a doctrine . . . now codified in cases governed by the Administrative
Procedure Act . . . , 5 U.S.C. § 704 - - under which a court asked to invalidate an
administrative order will stay its hand until the plaintiff has exhausted whatever
internal remedies the agency provides.” (internal citations omitted; emphasis
added)).
The Army cites no legal authority requiring a plaintiff to exhaust
administrative remedies against one agency by proceeding against another. The
“other adequate remedy” under section 704 must be against the wrongdoing agency
that issued the “agency action” (or engaged in the challenged inaction). The fact
that the DVA—an altogether different agency—has its own internal procedures by
which veterans can seek review of DVA compensation decisions is not relevant to

found). (Army Br. 32 n.6.) Plaintiffs’ view is that there is no basis for reading
section 704 as relating to sovereign immunity. But the Court need not resolve this
fine point of jurisprudence here because Plaintiffs satisfy the exhaustion
requirement and thus win the point either way.
15
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the question of whether the Army’s failures are properly subject to judicial
review.10
That simple principle readily distinguishes another case the Army relies on,
Vietnam Veterans of America v. Shinseki, 599 F.3d 654 (D.C. Cir. 2010). (Army
Br. 32.) In that case, plaintiffs sued under the APA to challenge the average time it
took DVA to process benefits claims. The court grappled with the argument that
individual plaintiffs could have brought their claims in the Court of Appeals for
Veterans Claims, which it noted “possesses the exact same authority to deal with
excessive delay . . . that district courts have under the APA.” Id. at 659. As the
Army admits, that discussion was “tentative,” and ultimately dicta, because of
confusion in that circuit’s own precedents about whether section 704 is
jurisdictional. Id. at 660-61; (see Army Br. 32). But it is worth noting in any event
that the potentially adequate alternative remedy in that case was one against the
DVA in the DVA system (and before a court established to handle DVA claims).
There is no suggestion in that case, or in any other the Army relies on, that a

10

There is no issue of failure to exhaust here because there is nothing for
Plaintiffs to exhaust. It is undisputed that there is no internal Army procedure
available by which Plaintiffs can challenge the Army’s failure to provide medical
treatment pursuant to AR 70-25. The Army admits it has not provided such
treatment under the regulation and has no intention of doing so (E.R. 318; C.R. 495
at 39 n.39); thus, there is no dispute that the APA’s final agency action requirement
is satisfied. See 5 U.S.C. § 704.
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remedy against some agency other than the one against whom the claim arose must
be exhausted before a challenge can be heard.
The injury Plaintiffs seek to remedy is the Army’s unlawful failure to abide
by its own regulation’s requirement that it provide medical treatment. That injury
can be remedied only by requiring the Army to act and to follow its own regulation.
That the DVA—assuming a class member is honorably discharged and can
successfully navigate the DVA’s delay-ridden service-connection process and
medical care system—may also be obligated to provide that class member with
medical care is irrelevant to the injury that Plaintiffs seek to remedy. As the
Supreme Court has reasoned, “[t]he remedy for denial of action that might be
sought from one agency does not ordinarily provide an ‘adequate remedy’ for
action already taken by another agency. The Government, to its credit, does not
seriously contend that other available remedies alone foreclose review under
§ 704.” Sackett v. EPA, 566 U.S. __, 132 S. Ct. 1367, 1372 (2012).
2.

This Action Is Not Expressly or Impliedly Forbidden by
Another Statute.

The Army asserts that “Plaintiffs’ claim for medical care fails” because the
claim “seeks relief both expressly and impliedly forbidden under the scheme
Congress created to provide benefits to veterans.” (Army Br. 31.) The Army did
not raise this argument below, but it appears to be invoking section 702 of the APA,
which does not “confer[] authority to grant relief if any other statute that grants
17
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consent to suit expressly or impliedly forbids the relief which is sought.” 5 U.S.C.
§ 702(2).
The Army offers up two statutory provisions as candidates to show that
Congress expressly or impliedly forbade this action to compel the Army to perform
its obligations under AR 70-25. (Army Br. 30.) But neither one works. First,
section 7301 of Title 38 simply describes the “primary function” of the Veterans
Health Administration as providing “complete medical and hospital service for the
medical care and treatment of veterans.” 38 U.S.C. § 7301(b). It certainly does not
expressly forbid the Army from providing medical treatment to injured subjects of
its ghastly experiments. Nor does it impliedly do so; nothing in section 7301 leads
one to conclude that the VHA’s responsibility to provide medical and hospital
service for veterans entails that it and it alone can provide such service. After all,
the Army admits that the Army provides such care.11 (See Army Br. 27 (citing
10 U.S.C. § 1074(b)(1)).) Second, section 511 of Title 38 merely shields from
judicial review certain benefits decisions that are made within the DVA system. 38
U.S.C. § 511(a). Nothing in that provision speaks expressly or impliedly about the

11

Veterans also receive benefits and care regularly from other government
agencies, such as Medicare and Social Security.
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obligation of another agency—the Army—to provide medical treatment under a
regulation that is not part of the DVA statutory scheme.12
In the cases the Army relies on, the Court was presented with statutory
provisions that forbade suits outside a certain forum. (Army Br. 31.) In United
States v. Park Place Assocs., 563 F.3d 907 (9th Cir. 2009), the Court held that a
specific provision of the Tucker Act, 28 U.S.C. § 1491(a)(1) (grant of exclusive
jurisdiction to Court of Claims for claims against the United States over $10,000),
forbade suit to confirm a contract-based arbitration award and thus, Section 702’s
sovereign immunity waiver did not operate. Id. at 931. Similarly, in Tucson
Airport Authority v. General Dynamics Corp., 136 F.3d 641 (9th Cir. 1998), the
Court held that the same specific Tucker Act provision impliedly forbade General
Dynamics’ contract-based claim. Id. at 646-47. By contrast, the statutory
provisions the Army relies on here do not forbid the relief that the Test Subject
Veterans seek—medical treatment for injuries arising from the military’s
experiments, pursuant to an Army regulation.

12

The Army relies on Veterans for Common Sense v. Shinseki, 678 F.3d
1013, 1023 (9th Cir. 2012) (en banc), but that case is irrelevant to the Court’s APA
analysis. (Army Br. 30.) Plaintiffs do not challenge any DVA benefits decision;
they seek medical treatment from the Army.
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Whether the DVA System of Medical Care Is Adequate or
Inadequate Is Irrelevant to This Lawsuit.

The Army next contends the district court simply engaged in “an independent
exercise of equitable discretion” when it refused to compel the Army under section
706(1) to provide medical treatment to injured test subjects because of the existence
of the DVA scheme.13 (Army Br. 30.) It characterizes a claim by test subjects—
seeking medical treatment from the Army for injuries caused by the Army, pursuant
to a regulation repeatedly reissued by the Army—as an “end run” around the DVA
scheme. And then the Army incorrectly claims the district court in its discretion
“properly recognized” this. (Id.)
First, as shown above, the use of the word “shall” in section 706(1) is
mandatory and consequently removes the district court’s equitable discretion to
deny relief. Second, as explained in the Opening Brief, the district court did not
offer any legal authority or articulated reasoning for its denial of relief. (Open. Br.

13

In the Opening Brief, Plaintiffs noted that, while they had no burden to
show a systemic denial of DVA claims, there was substantial evidence on that issue,
including DVA’s own internal contemporaneous reports. (Open. Br. 24 n.4 (“only
2 out of 86 decisions related to the testing programs included a grant of serviceconnection”).) The Army responds that this report “does not reflect an accurate
statistical analysis of grant rates.” (Army Br. 39 n.9 (claiming “test participants
were granted service connection for at least one claimed disability approximately
85% of the time”).) The DVA admitted, however, that these “85%” statistics—
generated for purposes of this litigation—do not differentiate testing-related
decisions. (C.R. 495 at 62 (admitting “it is not apparent from these statistics alone
whether the test participants were granted service connection related to their
participation in the test program”).)
20
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18-19.) Third, there is in any event no reason to conclude that the test subjects
injured by the Army are seeking any “end run” around the DVA system. The
existence of that system simply has nothing to do with the obligation of the Army to
provide medical treatment under its own regulation. And the Army points to no
case that allows it to shirk its own duties simply because another government
agency provides a benefit that is similar to one it is obligated to provide.
V.

THERE ARE NO OTHER IMPEDIMENTS TO AN ORDER
COMPELLING THE ARMY TO ACT.
Nor is there merit to the supposed other “numerous impediments” that the

Army asserts prevent enforcement of Plaintiffs’ entitlement to medical treatment
from the Army. (Army Br. 29.)
A.

The District Court Did Not Find that Plaintiffs’ Entitlement to
Medical Treatment Was “Not Clear.”

The Army contends “the district court expressly found that [the medical
treatment] entitlement was not clear.” (Army Br. 29.) But the district court
“expressly” found no such thing. The Army cites to the discussion in the district
court’s order about the duty to provide notice; the district court was not discussing
medical treatment there. (Compare E.R. 44 to Army Br. 29.) Indeed, nowhere in
the district court’s order is there an express finding that Plaintiffs’ entitlement to
medical treatment is “not clear.” On the contrary, the district court plainly “found
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that AR 70-25 entitles Plaintiffs to medical care for disabilities, injuries or illnesses
caused by their participation in government experiments.” (E.R. 58.)
B.

The Action Plaintiffs Seek to Compel from the Army Is
Sufficiently Discrete for Purposes of Section 706(1).

The Army argues that providing medical treatment to veterans injured in its
experiments is “not a discrete undertaking” but rather “would require a broad
restructuring of Army programs and operations.” (Army Br. 29.) But the Army
does not show what that supposed “broad restructuring” would be, and it never
submitted evidence to the district court of any Army program that would have to be
so restructured.14
In fact, the act that would be compelled—giving medical treatment to the
injured—is discrete and quite within the Army’s expertise. Under Norton v.
S. Utah Wilderness Alliance (“SUWA”), 542 U.S. 55, 62-63 (2004), a “failure to
act” is “properly understood as a failure . . . to take one of the agency actions
(including their equivalents) earlier defined in § 551(13).” See 5 U.S.C. § 551(13)
(“agency action” includes “the whole or a part of an agency rule, order, license,
sanction, relief”). The Army’s failure to comply with its legal obligation to provide
medical treatment is a failure to provide “relief.” 5 U.S.C. § 551(11) (defining

14

It is hard to imagine that any “restructuring” would be necessary, in light of
the DOD Tricare system already in place to provide medical care to veterans. See
10 U.S.C. § 1074; (Open. Br. 23).
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“relief” in part as “recognition of a claim, right, immunity, privilege, exemption, or
exception”). The Army has failed to recognize specific rights to medical treatment
owed to a defined group of people under its own regulation, thereby failing to take
discrete agency action.
Furthermore, the case the Army relies on is instructive on the issue of
discreteness and actually helpful to Plaintiffs. (Army Br. 29 (citing Hells Canyon
Preservation Council v. U.S. Forest Service, 593 F.3d 923 (9th Cir. 2010)).) In
Hells Canyon, the Court made clear that “a court can compel [an] agency to act”—
there it was to establish the wilderness area boundary required by statute—but
cannot “specify what the action must be.” Id. at 933 (quotations omitted) (The
agency could not be ordered “to use any particular topographical feature as the
boundary.”). Similarly here, Plaintiffs seek to have the Army compelled to provide
medical treatment to a definite class of people, as specified in its regulation.
Plaintiffs do not ask the Court to tell the Army how to go about providing that
treatment.
The Army’s misunderstanding of the discreteness issue is apparent when it
argues that “AR 70-25 leaves ample discretion to the Army Surgeon General” in
directing medical follow-up on test subjects. (Army Br. 29.) Right. But that is as it
should be; Plaintiffs are not asking the Court to tell the Army when medical
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follow-up is appropriate.15 Plaintiffs seek “to compel the agency to act”—give
medical treatment to the injured under its own regulation—but do not ask the Court
to “specify what the action must be” in providing that medical treatment.

15

The separate provision of AR 70-25 referring to the Army Surgeon General
is irrelevant to the Court’s analysis here. The Army’s legal obligation to provide
medical treatment to injured test subjects is not contingent on any actions by the
Army Surgeon General.
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OPPOSITION TO CROSS-APPEAL
VI.

THE DISTRICT COURT CORRECTLY FOLLOWED THE PLAIN
TEXT OF THE REGULATION CONCERNING NOTICE.
After thorough analysis, the district court concluded that, under AR 70-25,

“Defendants have an ongoing duty to warn about newly acquired information that
may affect the well-being of test subjects after they completed their participation in
research” and ordered the Army “to provide test subjects with newly acquired
information that may affect their well-being that it has learned since its original
notification, now and in the future as it becomes available.” (E.R. 51, 55.) This
holding was based on the plain meaning of AR 70-25, including: “Commanders
have an obligation to ensure that research volunteers are adequately informed
concerning the risks involved with their participation in research, and to provide
them with any newly acquired information that may affect their well-being when
that information becomes available.” AR 70-25 ¶ 3-2.h. (1990) (“The duty to warn
exists even after the individual volunteer has completed his or her participation in
research.” (emphasis added)).
A.

The District Court’s Interpretation of the Duty To Warn Was
Correct and Its Premise Sound.

The Army argues that this “provision was only meant to apply prospectively”
and “[t]here is no evidence that the Army ever intended for AR 70-25 to impose a
broad duty to collect and provide information to persons who participated in tests
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that took place decades before that regulation was issued.” (Army Br. 40.) The
plain text of the regulation demonstrates otherwise.
The district court found that “the duty to warn” in the 1988 and 1990 versions
of the regulation “is manifestly and unambiguously forward-looking in nature.”
(E.R. 43.) The district court continued that applying this duty to warn on an
on-going basis, not just as part of the pre-experiment
consent process, and [as] owed to service members who
became test subjects before 1988 . . . is consistent with the
text itself, including the statement that this duty is owed to
individuals who have “participated” in research, not just
to those who will participate in such research.
(E.R. 50.) Indeed, the provision contemplates a system that will provide for the
“identification of volunteers who have participated in research.” AR 70-25 ¶ 3-2.h.
(1990) (emphasis added). The regulation thus obviously contemplates providing
notice to former test subjects after their testing participation has ended. There are
no temporal limitations in AR 70-25, contrary to the Army’s argument.
The district court’s reading of the regulation is further “supported by the
addition to the 1990 version of AR 70-25, which made clear that the regulation
applied to research involving ‘deliberate exposure of human subjects to nuclear
weapons effect, to chemical warfare agents, or to biological warfare agents.’”
(E.R. 50 (quoting AR 70-25 ¶ 1-4.d.(4) (1990)).) Even now, “the DOD, including
the Army, represents that it does not ‘still conduct human experimentation with
chemical and biological warfare agents’ and that its research programs ‘involving
26
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human subjects do not involve the exposure of these subjects to chemical or
biological warfare agents’ any longer.” (E.R. 50 (quoting C.R. 513-2, 495 at 2).)
Accordingly, the district court concluded that, “[b]ecause the Army did not--and
does not--engage in such ongoing testing, there would have been no reason to add
this language to AR 70-25 in 1990 if the regulation did not encompass those who
had already become such test subjects.” (E.R. 51.)
The Army continues to represent that the “military stopped testing live agents
on human subjects in 1976” (Army Br. 4), and the regulation expressly applies to
testing involving “deliberate exposure of human subjects” to chemical and
biological agents (id. at 42). Yet it argues that “the premise of the court’s reasoning
is mistaken” because the Army “continues to administer chemical and biological
testing programs that involve the use of human subjects in controlled clinical trials
to evaluate the safety and effectiveness of medical products designed to protect
against chemical agents (that is defensive measures such as the anthrax vaccine).”
(Id.)
The very document the Army cites to support this argumentʊa DOD
webpage (S.E.R. 54)ʊcontradicts its position and supports the district court’s
conclusion. The webpage states that “[c]urrent medical chemical & biological
defense programs involving human subjects do not involve the exposure of these
subjects to chemical or biological warfare agents.” (S.E.R. 54 (emphasis added).)
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There is a separate provision for vaccines and medical devices in the regulation
(AR 70-25 ¶ 1-4(d)(2)) and on the DOD’s website. (S.E.R. 54 (“There are medical
chemical & biological defense programs that involve the use of human subjects in
controlled clinical trials to test and evaluate the safety and effectiveness, of medical
products (drugs, therapies, etc.) to protect against chemical agents.”).) Because the
Army “does not engage in such ongoing testing” (E.R. 51) involving “deliberate
exposure of human subjects” (E.R. 50), the provision of AR 70-25 would be
rendered superfluous if the regulation were read to exclude pre-1988 test subjects.
See Khatib, 639 F.3d at 904.
B.

Defendants’ Litigation Position Is Not Entitled to Deference.

The Army’s attack on the district court’s careful analysis of the regulation
should be rejected. The Army’s primary argument is that the court should have
deferred to the Army’s interpretation of AR 70-25ʊthat it applies only to testing
taking place after the 1988 version. (Army Br. 41 (“The court refused to apply the
established rule . . . because it believed the Army’s construction of AR 70-25 was a
‘post hoc rationalization’ advanced for the first time in litigation.”).) But the Army
misstates the district court’s order and misconstrues the standard for giving
deference to agency interpretations. That the Army’s interpretation of the
regulation offered for the first time in this litigation was a “post hoc rationalization”
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was only one reason why the district court rejected it. And agency deference comes
into play only if the regulation is ambiguous, which AR 70-25 is not.16
In any event, even agency interpretations of an ambiguous regulation are not
entitled to deference if there is “reason to suspect that the interpretation does not
reflect the agency’s fair and considered judgment on the matter in question.” Auer
v. Robbins, 519 U.S. 452, 461 (1997). The district court’s rejection of the Army’s
purported “interpretation” of AR 70-25 followed this well-established legal
standard. (E.R. 45-50); see, e.g., Bowen v. Georgetown Univ. Hosp., 488 U.S. 204,
213 (1988) (“Deference to what appears to be nothing more than an agency’s
convenient litigating position would be entirely inappropriate.”).17

16

The regulation provisions concerning notice and medical treatment are not
ambiguous; AR 70-25 contains specifically prescribed requirements. Where a
regulation is not ambiguous, courts apply its terms as written. See, e.g.,
Christopher v. SmithKline Beecham Corp., 635 F.3d 383, 392 (9th Cir. 2011), aff’d,
132 S. Ct. 2156 (2012); see also Safe Air for Everyone v. U.S. EPA, 488 F.3d 1088,
1097 (9th Cir. 2007) (An agency’s interpretation of a regulation “should not be
considered when the regulation has a plain meaning.”) (internal citation omitted).
17

The Army argues that: “The court’s recognition that AR 70-25 does not
impose a clear duty should have ended the inquiry. Whatever ‘duty to warn’ the
regulation might be thought to impose is not sufficiently clear to be enforceable
under section 706(1).” (Army Br. 40.) The Army overstates the district court’s
order, which did not find that the duty was unclear. Rather, as compared to the
“duty to warn [which is] manifestly and unambiguously forward looking in nature,”
the district court stated that “[i]t is less clear whether this ongoing duty is owed to
individuals who participated in experiments before 1988.” (E.R. 44.) The district
court then conducted a thorough analysis of the issue, and found in Plaintiffs’ favor,
holding that the legal obligation was enforceable under the APA. (See E.R. 51, 55.)
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There is no dispute that the Army’s interpretation of AR 70-25 was offered
for the first time in this litigation. The district court explained that such “an
‘interpretation advanced for the first time in a litigation brief’” may be entitled to
“near indifference.” (E.R. 46-47 (quoting United States v. Mead Corp., 533 U.S.
218, 228 (2001)).) The court’s skepticism was well-founded: “a position
established only in litigation may have been developed hastily, or under special
pressure, or without an adequate opportunity for presentation of conflicting views.”
Fed. Labor Relations Auth. v. U.S. Dep’t of Treasury, 884 F.2d 1446, 1455 (D.C.
Cir. 1989).
The Army argues that the “provision was only meant to apply prospectively”
and “its implementation requires that systems be in place at the time that research is
conducted in order to comprehensively collect and maintain the necessary
information to warn test participants.” (Army Br. 40 (citing E.R. 45 (referring to
“testimony of Army’s Rule 30(b)(6) witness”)).) The district court correctly
rejected this position, concluding that the witness’s testimony was not accurate:
“the explanation put forward by the DOD and Army’s Rule 30(b)(6) witness is
simply not accurate. . . . [A]lthough it may be easier to make such a database at the
outset, it is also possible to create one after the fact, using whatever information is
available. . . .” (E.R. 48.)
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The Army continues that “this Court has long recognized that this [‘post hoc
rationalization’] rule does not apply with the same force in cases under
Section 706(1).” (Army Br. 41.) It cites three cases: Independence Mining Co. v.
Babbitt, 105 F.3d 502, 511-12 (9th Cir. 1997); Chase Bank USA, N.A. v. McCoy,
131 S. Ct. 871, 880-81 (2011); and Talk America, Inc. v. Michigan Bell Tel. Co.,
131 S. Ct. 2254, 2263-64 (2011). None of them supports reversal. Neither Chase
Bank nor Talk America is an APA case. And both involved deference to non-party
agencies invited by the Court to offer their interpretation. See Chase Bank, 131
S. Ct. at 881 (finding interpretation controlling because “[t]he Board is not a party
to this case,” but submitted an amicus brief at the Court’s request, and “there is no
reason to believe [its] interpretation . . . is a ‘post hoc rationalization’ taken as a
litigation position”); Talk Am., 131 S. Ct. at 2263 (deferring to interpretation in
invited amicus brief because “[w]e are not faced with a post-hoc rationalization . . .
of agency action that is under judicial review”).
The Court in Independence Mining, which pre-dates Chase Bank and Talk
America, did not hold that courts must defer to an agency’s litigation position in
APA section 706(1) cases. Rather, the Court merely explained that “the district
court was not prohibited from considering [supplemental evidence such as an
agency declaration], especially where the court permitted both sides to submit
supplemental evidence.” Independence Mining, 105 F.3d at 511-12. The district

31

Case: 13-17430

04/07/2014

ID: 9047037

DktEntry: 31

Page: 39 of 106

court there was not required to defer to the agency’s litigation position, but was not
prohibited from considering it. And that is what the district court did here. (See
E.R. 45-50.)
As the district court noted, the fact that the Army has “not previously
interpreted the regulation does not mean that whatever interpretation they put
forward now must be adopted.” (E.R. 47 (“Instead, this simply means that there is
no prior interpretation against which their current understanding can be compared to
determine whether they have maintained a consistent position or not.”).) The
district court then concluded that “there is substantial reason to suspect that
Defendants’ current interpretation of AR 70-25 does not reflect the Army’s fair and
considered judgment on the matter.” (E.R. 47-48 (noting the context “suggests that
they were under special pressure to take this position to further” their defense and it
“was developed quickly and without a careful consideration of AR 70-25 (1988)
and the context in which it was issued and developed”).) The court’s conclusion
was bolstered, in part, by its finding that “the agency representative upon whose
interpretation Defendants rely was mistaken about the date on which the operative
parts of the regulation were amended, suggesting that he did not have a clear
understanding of the context in which these changes were made.”18 (E.R. 48.)

18

The Army did not produce nor identify the 1988 and 1989 versions of
AR 70-25 until over four years after the complaint was filed, during summary
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VII. THE DISTRICT COURT PROPERLY COMPELLED THE ARMY TO
COMPLY WITH ITS NON-DISCRETIONARY AND DISCRETE
DUTY TO PROVIDE NOTICE.
A.

The Army Has No Discretion over Whether To Provide Notice.

The district court held that AR 70-25 obligates the Army to provide the Test
Subject Veterans with any “newly acquired information that may affect their
well-being that it has learned since its original notification” and properly enforced
that obligation under APA section 706(1). (E.R. 50-55.) The Army argues this was
error because the scope of its obligations under the duty to warn provision is
“necessarily uncertain” and turns on “discretionary scientific and medical
judgments.” (Army Br. 42-43.) The Army misapplies the APA standard.
As the district court correctly articulated, “the government can be held liable
for the breach of its duty to warn, so long as the decision on whether to warn is not
considered a discretionary act.” (S.E.R. 80-81 (emphasis added) (citing In re
Consol. U.S. Atmospheric Testing Litig., 820 F.2d 982, 996-99 (9th Cir. 1987); 28
U.S.C. § 2680(a)).) AR 70-25 affords the Army no discretion over “whether to
warn,” and its duty to warn provision is not “necessarily uncertain.” It is
unambiguously mandatory: “Commanders have an obligation to ensure that

judgment briefing. (See E.R. 20 n.2.) Regarding the duty to warn language, the
“Rule 30(b)(6) witness for the Department of Defense and the Army testified that
‘this change in AR 70-25 has an effective date of 1990.’” (E.R. 45 (quoting
C.R. 496-4 at 140).) Yet “the operative parts of the regulation were amended”
in 1988. (E.R. 48.)
33

Case: 13-17430

04/07/2014

ID: 9047037

DktEntry: 31

Page: 41 of 106

research volunteers are adequately informed concerning the risks involved with
their participation in research, and to provide them with any newly acquired
information that may affect their well-being when that information becomes
available.” AR 70-25 ¶ 3-2.h. (1990) (emphasis added).
The Army focuses on the “may affect” language and makes various
arguments about the “discretionary judgments” involved in discharging its duty.
(Army Br. 42-43.) But those arguments miss the point. Agencies will always have
some inherent discretion over how to do something they are required to do. But that
does not negate the underlying duty to act. See Bennett v. Spear, 520 U.S. 154, 172
(1997) (“It is rudimentary administrative law that discretion as to the substance of
the ultimate decision does not confer discretion to ignore the required procedures of
decisionmaking.”); Firebaugh Canal, 203 F.3d at 578 (compelling agency under
section 706(1) to provide drainage service as mandated by statute, without
“eliminat[ing] agency discretion as to how it satisfies the drainage requirement”);
Legal Aid Soc’y of Alameda Cnty. v. Brennan, 608 F.2d 1319, 1330-31 (9th Cir.
1979) (affirming summary judgment for plaintiff on section 706(1) claim where,
although regulations placed “heavy reliance upon administrative expertise and
discretion,” the agency had a “non-discretionary duty” to comply with mandatory
terms of regulation).
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The district court properly applied this standard in crafting its order and
entering its injunctionʊcompelling the Army to comply with its duty to warn
without directing how it must do so. See SUWA, 542 U.S. at 64 (Under section
706(1), a court is empowered to compel an agency to “‘take action upon a matter,
without directing how it shall act.’” (quoting Attorney General’s Manual on the
Administrative Procedure Act 108 (1947))).
B.

The Army’s Duty to Warn Is Discrete.

The Army also seems to argue that its duty to warn is not “discrete,” and
therefore, its failure to comply is not remediable under section 706(1). (Army
Br. 42-43, 45-46.) But the Army again misapplies the APA standard. As explained
above, under SUWA, a “failure to act” is “properly understood as a failure . . . to
take one of the agency actions (including their equivalents) earlier defined in
§ 551(13).” 542 U.S. at 62-63. The Army’s failure to comply with its duty to warn
is a failure to provide “relief.” See 5 U.S.C. § 551(11) (defining “relief” in part as
“recognition of a claim, right, immunity, privilege, exemption, or exception”). By
failing to recognize the specific rights to notice owed to a defined group of people
(i.e., the Test Subject Veterans) under its own regulation, the Army has failed to
take discrete agency action.
Further, Plaintiffs’ challenge to the Army’s failure to act is not the kind of
“broad programmatic attack” that SUWA cautioned against. Unlike the plaintiffs in

35

Case: 13-17430

04/07/2014

ID: 9047037

DktEntry: 31

Page: 43 of 106

SUWA, Plaintiffs here do not seek to enforce a “broad statutory mandate” that lacks
specificity and discreteness. SUWA, 542 U.S. at 66-67. Rather, as the district court
held and as discussed above, the duty to warn in AR 70-25 prescribes specific
actions that the Army must perform for a defined group of people. (E.R. 9-10, 42.)
There is thus no danger of “undue judicial interference” with the Army’s discretion
or “judicial entanglement in abstract policy disagreements.” See SUWA, 542 U.S.
at 66. The district court is not interfering with the Army’s discretion; the court is
simply compelling the Army to do what it is already legally obligated to do. (See
E.R. 9-11.)
C.

The District Court’s Carefully Crafted Injunction Is Proper.

The Army next argues that the district court’s injunction must be vacated,
claiming it imposes “wide-ranging, prospective obligations and continuous judicial
oversight” that will embroil the court in the “day-to-day minutiae” of Army
programs, including determining the medical journals the Army must search and
deciding when information of “questionable relevance” must be provided to test
participants. (Army Br. 43, 45.) But this characterization of the court’s injunction
bears little resemblance to its actual terms.
The injunction simply requires the Army to create a plan to collect and
transmit newly acquired information to test subjects, as its own regulation requires.
(E.R. 9-11.) The injunction does not remove the Army’s discretion in carrying out
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its terms; in fact, it expressly preserves the Army’s discretion. (See E.R. 11
(requiring the Army to provide report explaining the plans it has “in its discretion”
developed for collecting and disseminating Newly Acquired Information).) The
injunction merely ensures that the Army can no longer ignore its regulation and fail
to exercise its discretion altogether. (See E.R. 54 (noting that Defendants “do not
acknowledge any intent or duty” to comply with their duty to warn).)19
The Army’s complaints about “continuous judicial oversight” appear to be
directed at the district court’s retention of jurisdiction to enforce its injunction.
(E.R. 11 (“The Court retains jurisdiction to enforce the terms of this Injunction and
Order.”).) But this is standard and uncontroversial language for any injunction.
See, e.g., Sierra Club v. Penfold, 857 F.2d 1307, 1321-22 (9th Cir. 1988) (finding
court did not abuse discretion in retaining jurisdiction to review environmental

19

The Army also objects to the district court’s use of the Volunteer
Agreement Affidavit, but the injunction does not go “well beyond” the scope of the
duty to warn in AR 70-25. (Army Br. 46 n.11.) The provision requires disclosure
of two interrelated types of information: (1) information “concerning the risks
involved with [test subjects’] participation in research” (i.e., as part of the informed
consent process) and (2) “newly acquired information that may affect [test
subjects’] well-being.” AR 70-25 ¶ 3-2.h. (1990). The injunction concerns the
second category, but it is logically linked to the first category—information can be
“new” only if it was not previously disclosed to test subjects during their
“participation in research,” i.e., through the Volunteer Agreement Affidavit (AR
70-25, Appendix E). The court reasonably interpreted the duty to provide “newly
acquired information” as a duty to update that previously disclosed information.
(E.R. 10, 42.) The Army has not shown this was an abuse of discretion. See
Momot v. Mastro, 652 F.3d 982, 986 (9th Cir. 2011) (scope of injunctive relief
reviewed for abuse of discretion).
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studies as part of injunctive relief under APA); United States v. Fisher, 864 F.2d
434, 436 (7th Cir. 1988) (“[W]hen a court issues an injunction, it automatically
retains jurisdiction to enforce it.”). Otherwise, even flagrant violations of the
injunction could not be addressed without filing a new, separate lawsuit.
VIII. THE COURT’S ORDER DOES NOT ADDRESS THE SUFFICIENCY
OF AGENCY ACTION, BUT RATHER THE ARMY’S FAILURE TO
PROVIDE ONGOING NOTICE.
After holding that the Army has “an ongoing duty to warn about newly
acquired information that may affect the well-being of test subjects after they
completed their participation in research” (E.R. 51), the district court found “[t]here
is no material dispute of fact that the Army is not doing this on an ongoing basis.”
(E.R. 54.) The district court continued that the Army “ha[s] not provided evidence
that they have sent any updated information to test subjects since the DVA sent the
notice letters and do not acknowledge any intent or duty to do so.” (E.R. 54.) The
Army fails to show that this factual finding was clearly erroneous. See Walters v.
Reno, 145 F.3d 1032, 1047 (9th Cir. 1998) (Factual findings are reviewed for clear
error.).
The Army argues that, in light of the efforts “the Army has undertaken to
determine what adverse health effects exposure to particular substances might cause
and to make all relevant information available to former test participants, plaintiffs’
claim for additional notice is necessarily a challenge to the sufficiency of the
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Army’s notification efforts.” (Army Br. 43-44.) The Army repeatedly, and
incorrectly, uses the term “additional notice” to characterize Plaintiffs’ claim and
the district court’s order. Plaintiffs’ notice claim is not for “additional notice.” As
the district court stated, “Plaintiffs do not challenge the sufficiency of agency action
and properly attack the Army’s failure to act.” (E.R. 54.) Nor did the district court
order “additional notice.” The district court never stated that the Army’s purported
efforts were “insufficient” or “inadequate” (Army Br. 43-44). Rather, it is
undisputed that the Army “do[es] not acknowledge any intent or duty” to provide
notice pursuant to AR 70-25 (E.R. 54), and the district court found that “the Army
is not doing [so] on an ongoing basis.” (E.R. 54.) Accordingly, the district court
properly compelled the Army to act.
A.

The Army Continues To Deny Any Duty; Any Purported
“Ongoing” Outreach Efforts Are Irrelevant.

The Army attempts to frame Plaintiffs’ claim as challenging (and the district
court’s order as going to) “the sufficiency of the Army’s actions.” It asserts that
“[i]t is undisputed that both DoD and the VA continue to maintain public websites
and telephone hotlines to provide information to World War II and Cold War-era
test participants and respond as needed to requests from individual veterans seeking
their test files.” (Army Br. 44 (emphasis original).) These assertions do not satisfy
the Army’s burden to show that the district court’s pertinent factual findings are
clearly erroneous.
39

Case: 13-17430

04/07/2014

ID: 9047037

DktEntry: 31

Page: 47 of 106

The clear error standard gives deference to the district court’s findings of
fact, requiring for reversal “‘a definite and firm conviction that a mistake has been
made.’ Thus, if the district court’s findings are plausible in light of the record
viewed in its entirety, the appellate court cannot reverse even if it is convinced it
would have found differently.” Husain v. Olympic Airways, 316 F.3d 829, 835 (9th
Cir. 2002) (quoting Easley v. Cromartie, 532 U.S. 234, 242 (2001)). The district
court found “no material dispute of fact that the Army is not [providing notice] on
an ongoing basis.” (E.R. 54.) The Army’s reliance on these passive “efforts” (the
website, 1-800 number, and test record requests) does not satisfy its heavy burden
to demonstrate clear error in the court’s factual findings. See Houseton v. Nimmo,
670 F.2d 1375, 1378 (9th Cir. 1982) (affirming district court’s order in section
706(1) case because its findings were not clearly erroneous).
In addition, these passive activities are not the notice required by the
regulation. As the district court held, AR 70-25 requires the Army “to provide test
subjects with newly acquired information that may affect their well-being that it has
learned since its original notification, now and in the future as it becomes
available.” (E.R. 55); AR 70-25 ¶ 3-2.h. (1990) (“Commanders have an obligation
. . . to provide [research volunteers] with any newly acquired information that may
affect their well-being when that information becomes available.”). As the Army’s
cross-appeal makes clear, however, these passive activities are merely remnants of
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the 2005/2006 DVA outreach efforts, which the court specifically excluded from
the scope of the injunction.20 (Army Br. 7-8; E.R. 10.)
And in light of the Army’s continued denial of any duty under AR 70-25,
these activities are irrelevant to the Court’s analysis. Note that the Army does not
say that it is actively providing newly acquired information to test subjects or
updating the website with such information. In fact, the Army’s arguments,
including those in its Emergency Motion to Stay the district court’s injunction,
suggest otherwise. (See Docket No. 7-1 (denying any ongoing legal obligation and
continuing to strenuously resist the district court’s injunction).)
The Army would apparently require that a Test Subject Veteran know that he
must affirmatively contact the Army, and continuously check the website or
repeatedly call the 1-800 number in hopes of obtaining any new information.
Having access to historic informationʊif one knows to ask for itʊis not the same
as receiving notice; responding as needed to requests is not “provid[ing] [research
volunteers] with any newly acquired information that may affect their well-being
when that information becomes available.” AR 70-25 ¶ 3-2.h. (1990). The Army

20

With respect to “requests from individual veterans seeking their test files”
(Army Br. 44), such historic test files that date from the time of the testing
programs are by definition not “newly acquired information.”
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does not argue that it is and does not even purport to be acting in compliance with
the regulation.21
Even assuming the Army has undertaken some efforts pursuant to the
regulation, the Ninth Circuit has held that such circumstances do not foreclose
review under section 706(1). See Brower v. Evans, 257 F.3d 1058, 1070 (9th Cir.
2001) (finding unreasonable delay despite Secretary’s emphasis on work completed
because “[c]ompletion of other studies does not relieve the Secretary from
progressing with clearly mandated studies”). Because of the ongoing nature of the
Army’s legal obligation, the Army’s continued denial of any obligation to provide
notice as required by AR 70-25 demonstrates the agency’s unlawful failure to act.
B.

The District Court Correctly Found that the Army Has Unlawfully
Failed To Act.

The Army argues that “the court did not make the requisite finding that the
Army failed to take any ‘discrete agency action’ that it was required to take.”
(Army Br. 44-45 (“Specifically, the court did not find that the Army has acquired
any significant new information regarding possible effects on the health and
well-being of test participants that it has not disclosed.”).) This argument misses

21

Even setting aside these facts, it seems unlikely that a previously contacted
Test Subject Veteran would repeatedly reach out on his own accord. The 2006
DVA outreach letter assured these veterans that “VA continues to study the
possibility of long-term health effects. . . . If the medical community identifies such
health effects, I assure you that we will share this information with you and other
veterans as it becomes available to us.” (S.E.R. 40.)
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the point. The Army admits that “[t]he court next held that the Army had failed to
carry out its obligations under AR 70-25 and that this failure could be remedied
under Section 706(1).” (Id. at 15.) Nothing else was required of the district court.
Nevertheless, the Army continues that “[i]n the absence of any record
evidence that the Army has acquired any new information regarding adverse health
effects from any testing programs since 2006, there is simply no factual predicate
for concluding that the Army failed to do something it had a ‘discrete and
mandatory’ duty to do.” (Army Br. 45.) But the Army did not raise this argument
below, and even if it had, Plaintiffs had no obligation to prove there was
information currently in the Army’s possession that had not been provided. The
Army offers no authority to support this contention.
In any event, the ongoing nature of the obligation to provide notice renders
this issue irrelevant. Even if hypothetically no newly acquired information were
currently available, it is still the case that “when that information becomes
available,” “Commanders have an obligation” to provide it. AR 70-25 ¶ 3-2.h.
(1990). This “duty to warn exists even after the individual volunteer has completed
his or her participation in research.” Id. The Army continues to deny any duty, and
as the district court found, does “not acknowledge any intent or duty to” send “any
updated information to test subjects.” (E.R. 54.)
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The Army goes on that “[n]or is there any reason to believe any such
information exists, given the comprehensive studies conducted long ago on all the
substances used in these testing programs.” (Army Br. 45 (emphasis added).) But
that is precisely the problem; the Army is pointing to “studies” from “long ago.” It
is not providing, nor even purporting to provide, “newly acquired information” on
an ongoing basis “when that information becomes available.” AR 70-25 ¶ 3-2.h.
(1990). And absent court intervention, the Army has made clear it has no intention
of doing so.
CONCLUSION
For the foregoing reasons, the district court’s judgment on the medical care
APA claim should be vacated and the case remanded with instructions to enter an
appropriate injunction. The district court’s order and injunction compelling the
Army to provide notice should be affirmed.
Dated: April 7, 2014

JAMES P. BENNETT
EUGENE ILLOVSKY
STACEY M. SPRENKEL
BEN PATTERSON
MORRISON & FOERSTER LLP
By: /s/ Eugene Illovsky
EUGENE ILLOVSKY
Attorneys for Plaintiffs-Appellants
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5 U.S.C. § 551
TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
PART I. THE AGENCIES GENERALLY
CHAPTER 5. ADMINISTRATIVE PROCEDURE
SUBCHAPTER II. ADMINISTRATIVE PROCEDURE

§ 551. Definitions
For the purpose of this subchapter [5 USCS §§ 551 et seq.]-(1) “agency” means each authority of the Government of the United States, whether
or not it is within or subject to review by another agency, but does not include-(A) the Congress;
(B) the courts of the United States;
(C) the governments of the territories or possessions of the United States;
(D) the government of the District of Columbia;
or except as to the requirements of section 552 of this title [5 USCS § 552]-(E) agencies composed of representatives of the parties or of representatives of
organizations of the parties to the disputes determined by them;
(F) courts martial and military commissions;
(G) military authority exercised in the field in time of war or in occupied territory;
or
(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12;
subchapter II of chapter 471 of title 49 [49 USCS §§ 47151 et seq.]; or sections 1884,
1891-1902, and former section 1641(b)(2), of title 50, appendix;
(2) “person” includes an individual, partnership, corporation, association, or public
or private organization other than an agency;
(3) “party” includes a person or agency named or admitted as a party, or properly
seeking and entitled as of right to be admitted as a party, in an agency proceeding,
and a person or agency admitted by an agency as a party for limited purposes;
(4) “rule” means the whole or a part of an agency statement of general or particular
applicability and future effect designed to implement, interpret, or prescribe law or
policy or describing the organization, procedure, or practice requirements of an
agency and includes the approval or prescription for the future of rates, wages,
corporate or financial structures or reorganizations thereof, prices, facilities,
appliances, services or allowances therefor or of valuations, costs, or accounting, or
practices bearing on any of the foregoing;
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(5) “rule making” means agency process for formulating, amending, or repealing a
rule;
(6) “order” means the whole or a part of a final disposition, whether affirmative,
negative, injunctive, or declaratory in form, of an agency in a matter other than rule
making but including licensing;
(7) “adjudication” means agency process for the formulation of an order;
(8) “license” includes the whole or a part of an agency permit, certificate, approval,
registration, charter, membership, statutory exemption or other form of permission;
(9) “licensing” includes agency process respecting the grant, renewal, denial,
revocation, suspension, annulment, withdrawal, limitation, amendment, modification,
or conditioning of a license;
(10) “sanction” includes the whole or a part of an agency-(A) prohibition, requirement, limitation, or other condition affecting the freedom
of a person;
(B) withholding of relief;
(C) imposition of penalty or fine;
(D) destruction, taking, seizure, or withholding of property;
(E) assessment of damages, reimbursement, restitution, compensation, costs,
charges, or fees;
(F) requirement, revocation, or suspension of a license; or
(G) taking other compulsory or restrictive action;
(11) “relief” includes the whole or a part of an agency-(A) grant of money, assistance, license, authority, exemption, exception,
privilege, or remedy;
(B) recognition of a claim, right, immunity, privilege, exemption, or exception; or
(C) taking of other action on the application or petition of, and beneficial to, a
person;
(12) “agency proceeding” means an agency process as defined by paragraphs (5),
(7), and (9) of this section;
(13) “agency action” includes the whole or a part of an agency rule, order, license,
sanction, relief, or the equivalent or denial thereof, or failure to act; and
(14) “ex parte communication” means an oral or written communication not on the
public record with respect to which reasonable prior notice to all parties is not given,
but it shall not include requests for status reports on any matter or proceeding covered
by this subchapter [5 USCS §§ 551 etc.].
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5 U.S.C. § 704
TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
PART I. THE AGENCIES GENERALLY
CHAPTER 7. JUDICIAL REVIEW

§ 704. Actions reviewable
Agency action made reviewable by statute and final agency action for which there is
no other adequate remedy in a court are subject to judicial review. A preliminary,
procedural, or intermediate agency action or ruling not directly reviewable is subject
to review on the review of the final agency action. Except as otherwise expressly
required by statute, agency action otherwise final is final for the purposes of this
section whether or not there has been presented or determined an application for a
declaratory order, for any form of reconsideration, or, unless the agency otherwise
requires by rule and provides that the action meanwhile is inoperative, for an appeal
to superior agency authority.
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10 U.S.C. § 3012 (1982)
TITLE 10. ARMED FORCES
SUBTITLE B. ARMY
PART I. ORGANIZATION
CHAPTER 303. DEPARTMENT OF THE ARMY

§ 3012. Secretary of the Army: powers and duties; delegation by
(a) There is a Secretary of the Army, who is the head of the Department of the
Army.
(b) The Secretary is responsible for and has the authority necessary to conduct all
affairs of the Department of the Army, including–
(1) functions necessary or appropriate for the training, operations, administration,
logistical support and maintenance, welfare, preparedness, and effectiveness of the
Army, including research and development; and
(2) direction of the construction, maintenance, and repair of buildings, structures,
and utilities for the Army;
(3) acquisition of all real estate and the issue of licenses in connection with
Government reservations;
(4) operation of water, gas, electric, and sewer utilities; and
(5) such other activities as may be prescribed by the President or the Secretary of
Defense as authorized by law.
He shall perform such other duties relating to Army affairs, and conduct the business
of the Department in such manner, as the President or the Secretary of Defense may
prescribe. The Secretary is responsible to the Secretary of Defense for the operation
and efficiency of the Department. After first informing the Secretary of Defense, the
Secretary may make such recommendations to Congress relating to the Department
of Defense as he may consider appropriate.
(c) The Secretary may assign such of his duties as he considers appropriate to the
Under Secretary of the Army and to the Assistant Secretaries of the Army. Officers
of the Army shall, as directed by the Secretary, report on any matter to the Secretary,
the Under Secretary, or any Assistant Secretary.
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(d) The Secretary or, as he may prescribe, the Under Secretary or an Assistant
Secretary shall supervise all matters relating to–
(1) the procurement activities of the Department of the Army; and
(2) planning for the mobilization of materials and industrial organizations
essential to the wartime needs of the Army.
(e) The Secretary, as he considers appropriate, may assign, detail, and prescribe the
duties of members of the Army and civilian personnel of the Department of the
Army.
(f) The Secretary may change the title of any other officer, or of any activity, of the
Department of the Army.
(g) The Secretary may prescribe regulations to carry out his functions, powers, and
duties under this title.
(Aug. 10, 1956, ch. 1041, 70A Stat. 157; Sept. 2, 1958, Pub. L. 85-861, § 1(57), 72
Stat. 1462; Sept. 7, 1962, Pub. L. 87-651, title II, § 211, 76 Stat. 524; Aug. 14, 1964,
Pub. L. 88-426, title III, §§ 305(2), 306(j)(1), 78 Stat. 422, 431; Nov. 2, 1966, Pub. L.
89-718, § 22, 80 Stat. 1118.)
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10 U.S.C. § 3013
TITLE 10. ARMED FORCES
SUBTITLE B. ARMY
PART I. ORGANIZATION
CHAPTER 303. DEPARTMENT OF THE ARMY

§ 3013. Secretary of the Army
(a)
(1) There is a Secretary of the Army, appointed from civilian life by the President,
by and with the advice and consent of the Senate. The Secretary is the head of the
Department of the Army.
(2) A person may not be appointed as Secretary of the Army within five years after
relief from active duty as a commissioned officer of a regular component of an armed
force.
(b) Subject to the authority, direction, and control of the Secretary of Defense and
subject to the provisions of chapter 6 of this title [10 USCS §§ 161 et seq.], the
Secretary of the Army is responsible for, and has the authority necessary to conduct,
all affairs of the Department of the Army, including the following functions:
(1) Recruiting.
(2) Organizing.
(3) Supplying.
(4) Equipping (including research and development).
(5) Training.
(6) Servicing.
(7) Mobilizing.
(8) Demobilizing.
(9) Administering (including the morale and welfare of personnel).
(10) Maintaining.
(11) The construction, outfitting, and repair of military equipment.
(12) The construction, maintenance, and repair of buildings, structures, and utilities
and the acquisition of real property and interests in real property necessary to carry
out the responsibilities specified in this section.
(c) Subject to the authority, direction, and control of the Secretary of Defense, the
Secretary of the Army is also responsible to the Secretary of Defense for-6
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(1) the functioning and efficiency of the Department of the Army;
(2) the formulation of policies and programs by the Department of the Army that
are fully consistent with national security objectives and policies established by the
President or the Secretary of Defense;
(3) the effective and timely implementation of policy, program, and budget
decisions and instructions of the President or the Secretary of Defense relating to the
functions of the Department of the Army;
(4) carrying out the functions of the Department of the Army so as to fulfill the
current and future operational requirements of the unified and specified combatant
commands;
(5) effective cooperation and coordination between the Department of the Army
and the other military departments and agencies of the Department of Defense to
provide for more effective, efficient, and economical administration and to eliminate
duplication;
(6) the presentation and justification of the positions of the Department of the Army
on the plans, programs, and policies of the Department of Defense; and
(7) the effective supervision and control of the intelligence activities of the
Department of the Army.
(d) The Secretary of the Army is also responsible for such other activities as may be
prescribed by law or by the President or Secretary of Defense.
(e) After first informing the Secretary of Defense, the Secretary of the Army may
make such recommendations to Congress relating to the Department of Defense as he
considers appropriate.
(f) The Secretary of the Army may assign such of his functions, powers, and duties as
he considers appropriate to the Under Secretary of the Army and to the Assistant
Secretaries of the Army. Officers of the Army shall, as directed by the Secretary,
report on any matter to the Secretary, the Under Secretary, or any Assistant Secretary.
(g) The Secretary of the Army may-(1) assign, detail, and prescribe the duties of members of the Army and civilian
personnel of the Department of the Army;
(2) change the title of any officer or activity of the Department of the Army not
prescribed by law; and
(3) prescribe regulations to carry out his functions, powers, and duties under this
title [10 USCS §§ 101 et seq.].
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10 U.S.C. § 4503 (1988)
TITLE 10 — ARMED FORCES
§ 4503. Research and development programs
The Secretary of the Army may conduct and participate in research and development
programs relating to the Army, and may procure or contract for the use of facilities,
supplies, and services that are needed for those programs.
This section does not authorize the design or development of any prototype aircraft
intended primarily for commercial use.
(Aug. 10, 1956, ch. 1041, 70A Stat. 252.)
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38 U.S.C. § 511
TITLE 38. VETERANS' BENEFITS
PART I. GENERAL PROVISIONS
CHAPTER 5. AUTHORITY AND DUTIES OF THE SECRETARY
SUBCHAPTER I. GENERAL AUTHORITIES

§ 511. Decisions of the Secretary; finality
(a) The Secretary shall decide all questions of law and fact necessary to a decision
by the Secretary under a law that affects the provision of benefits by the Secretary
to veterans or the dependents or survivors of veterans. Subject to subsection (b),
the decision of the Secretary as to any such question shall be final and conclusive
and may not be reviewed by any other official or by any court, whether by an
action in the nature of mandamus or otherwise.
(b) The second sentence of subsection (a) does not apply to-(1) matters subject to section 502 of this title [38 USCS § 502];
(2) matters covered by sections 1975 and 1984 of this title [38 USCS §§ 1975
and 1984];
(3) matters arising under chapter 37 of this title [38 USCS §§ 3701 et seq.]; and
(4) matters covered by chapter 72 of this title [38 USCS §§ 7251 et seq.].
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38 U.S.C. § 7301
TITLE 38. VETERANS' BENEFITS
PART V. BOARDS, ADMINISTRATIONS, AND SERVICES
CHAPTER 73. VETERANS HEALTH ADMINISTRATION-ORGANIZATION
AND FUNCTIONS
SUBCHAPTER I. ORGANIZATION

§ 7301. Functions of Veterans Health Administration: in general
(a) There is in the Department of Veterans Affairs a Veterans Health
Administration. The Under Secretary for Health is the head of the Administration.
The Under Secretary for Health may be referred to as the Chief Medical Director.
(b) The primary function of the Administration is to provide a complete medical
and hospital service for the medical care and treatment of veterans, as provided in
this title and in regulations prescribed by the Secretary pursuant to this title.
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